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Unavoidable Dependence of Society on

Criminal Law

AKANKSHA AGRAHARI' AND RIDDHI BANG?

ABSTRACT
Every person has the right to take decisions according to his will and his liberty. He is

independent and is free to act in the manner he desires to. However, it is imperative that
the individual does not exercise this autonomy in an unfettered manner which goes to the
extent of infringing upon the rights of another individual. Criminal law comes into picture
when a person does not recognize his/her responsibility of exercising his rights in a
reasonable manner. We argue that criminal law plays a crucial role and is necessary for
the society. It upholds the idea of public conscience and values. It reduces harm to the
individual by striving to protect him and bringing down the feelings of vengeance of the
victim by punishing the perpetrator. Punishments under criminal law serve as a deterrent
which is seen as a crime prevention strategy. Although criminal law in itself could be put
under number of reforms, for example, the relaxation of imprisonment periods or making
rehabilitation a cornerstone, it is difficult to have alternatives to criminal law as a whole
that could work with more or same efficiency. This essay seeks to explain this view by
exploring the nature of humans as theorised by acclaimed philosophers and the existence
of hegemony in the society that explain the importance of criminal law, the reason for

society’s overdependence on the same and its inability to rely on other means.

The first view which attempts to explain why human beings over-depend on criminal law and
are incapable of using means other than criminal law to handle human conflicts lies in the
innate nature of the human race. Italian philosopher Cesare Beccaria and English philosopher
Jeremy Bentham propounded theories which reflect this view. Beccaria wrote that each
individual member of this society will “always endeavour to take away from the mass, not only
his own portion, but to encroach on that of others.” According to Beccaria, legal punishment
was necessary to thwart the crimes committed by humans to achieve what they want.® Bentham
had a similar theory. His proposition was that pain and pleasure are the main forces which

govern humans and that every action taken by a person is with the view to increase his own

! Author is a student at NALSAR University of Law, Hyderabad, India.

2 Author is a student at NALSAR University of Law, Hyderabad, India.

3 CESARE BONESANA DI BECCARIA, AN ESSAY ON CRIMES AND PUNISHMENTS, 15-17 (Albany: W.C Little and
Co. 1872) (1764).
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happiness. One can find notions of utility in his theory which state that a human being strives

to attain as much pleasure as possible and avoid pain at any cost.*

When we talk about human nature, a question arises — are human beings inherently evil or
good? This brings into picture the contrasting conceptions of human nature by Thomas Hobbes
and Jean-Jacques Rousseau. Hobbes wrote that human beings are inherently selfish. Hobbesian
theory described life in the state of nature as ‘nasty, brutish and short’ with self-preservation
and one’s own security is the primal objective of human.® Rousseau, on the contrary, believed
that human beings are inherently good but are rendered corrupt by the society.® Rousseau used
the terms amour de soi to throw light on the tendency of human beings for ‘self-love’ which
led them to direct their efforts to attend to their basic biological needs of food, shelter and
warmth. Along with amour de soi, he believed that human beings also possessed the innate
quality of pitie (compassion) which makes them compassionate towards other living beings
without causing any harm to their self-interests. But, as society evolves, amour de soi turns
into amour propre where human beings start deriving happiness and satisfaction in relation to
other human beings by competing against them. A sense of pride and vanity arises and hence
leads to the corruption of human beings wherein to achieve their personal motives, they can go
to any extent. In both the theories, we notice that whether on the onset or later in life, all human
beings have the tendency of being/becoming evil in nature and working only towards their self-

interest, to the extent of harming other individuals.

There are scientific studies which show that human beings are pre-disposed to kill each other
and have an inherent tendency to commit crimes against their own kind.” Scientific studies
have proved that the penchant of killing our own can be traced to the big sizes of our brains
compared to our ancestors and conscious awareness and conniving that the brainpower makes
possible. Apart from the size of the brain, there are other two key factors which explain why
human beings, remorsefully or not, commit crimes against their own race — fierce territoriality
and their social nature.® Both the factors working together increase the rate of humans killing
other humans. For example: Whales and bats are extremely social, but are not as territorial as

human beings. Therefore, only a few instances have been recorded of whales and bats killing

4 J.H Burns, Happiness and Utility: Jeremy Bentham’s Equation,17, UTILITAS (2005).

> Hobbes Moral and Political Philosophy, STANFORD ENCYCLOPAEDIA OF PHILOSOPHY (Feb. 12, 2002),
https://plato.stanford.edu/entries/hobbes-moral/.

6 Jean Jacques Rousseau, Stanford ENCYCLOPAEDIA OF PHILOSOPHY (Sep. 2, 2010),
https://plato.stanford.edu/entries/rousseau/.

" R Douglas Fields, Humans are genetically predisposed to kill each other, PSYCHOLOGY ToDAY BLOG (Oct. 2,
2016), https://www.psychologytoday.com/us/blog/the-new-brain/201610/humans-are-genetically-predisposed-
kill-each-other.
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or hurting their own kind. But since both territoriality and social nature find their places in
human nature, more instances of committing crimes against their own are found in human

beings.

Apart of establishing the predisposition of human beings to kill their own kind, researchers
have also found that severe violence is prevalent in societies organized into tribes and bands,
and lethal violent behaviour is common in chiefdoms or kingdoms mainly due to territorial
disputes, resource pressures and competition for political reasons.® But when it comes to state-
run societies and societies with well-formulated legal system, rate of violence is less.!® The
reason for this is that the socio-political institutions in state-run societies are designed to
suppress violence and act in a way which inhibits the inherent, genetically-predisposed

tendency of human beings to kill each other.

This explains that criminal law, which imposes restrictions on human beings and acts as a
deterrent against crime commission, fights against this particular tendency of human beings.
There are some instincts which human beings cannot fight, unless they are controlled or given
stringent reasons to fight them. Criminal Law provides for such kind of institutional
arrangements which make human beings exercise self-control which makes criminal law

imperative and hence explains our reliance on it.

There are extra-legal sanctions like social censure and embarrassment which result in most
human beings desisting from crime commission. Even though the innate nature of all human
beings is the same, as mentioned above, but as human beings grow and embark on the journey
of life, different social settings and circumstances affect each of them differently, shaping each
of their personalities uniquely which is why some people do not commit crimes whereas others
commit crimes regardless of the consequences. Theories like the Self-Control theory by
Gottfredson and Hirschi explain why this happens.t! This theory states that the reason why
criminals commit crime can be linked to their lack of self-control which is directly linked to
the kind of parenting they were subjected to during their childhoods. If parents do not monitor
their child’s behaviour and administer punishment when he/she exhibits unacceptable
behaviour, there are chances that the child will grow up with lack of self-control and commit
crime in future. But such extra-legal methods are not adequate in themselves in crime and

conflict prevention.

° Ed Yong, Humans: Unusually Murderous Mammals, Typically Murderous Primates, THE ATLANTIC (Sep. 28,
2016) https://www.theatlantic.com/science/archive/2016/09/humans-are-unusually-violent-mammals-but-
averagely-violent-primates/501935/.
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11 GOTTFREDSON MICHAEL & TRAVIS HIRSCHI, A GENERAL THEORY OF CRIME (1990).
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Criminal law mechanisms are important to keep in check individual behaviour and ensure
social stability. This does not mean that criminal sanctions are adequate; they are not. Criminal
sanctions help in fighting the instinct of human beings to violate the rights of their own kind
by either creating an element of fear in them or by punishing them if they commit a crime. But,
other ways of fighting this instinct could be thought of in terms of better moral education in
primary schools, sensitisations and policy formulations. These measures do not act as other
means for the society to solve conflicts; they are merely ways which may help human beings

become more responsible.

Another view is related to hegemony by the dominant class. Criminal law depends on what is
constituted as ‘right’ or/and ‘wrong’ which is pre-determined and stipulated and this is where
the idea of crime comes from in the first place. ‘Crime’ is created by the politically dominant
society and constitutes behaviour that is in conflict with the interests of the privileged which
consequently helps them secure their hegemony.? It is fundamental to note that what
constitutes as right or wrong differs in context, place and time. These stipulations take the form
of ‘common interest’ of the ‘mainstream society’ at that point of time - attributing to it certain
norms and conditions that make certain activities incorrect. The question of who determines
these conditions can be explained by the theory of hegemony of law in a capitalist society. The
theory of capitalism puts into perspective the concept of each individual’s position in a society
on the basis of the role they play in the process of production. The bourgeoisie or the privileged
class are not only dominant because of their better economic position but also because of power
differentials that emerge in the form of prestige, religion and more broadly their ‘ideology’.
They are the ones that stipulate the justifications of what forms incorrect behaviour - making

it the dominant thinking.

The idea of hegemony in the capitalist society has a direct influence on the law of the
community. The concept of hegemony introduced by Gramsci3, explains domination through
ideology rather than violent subjugation. The proletariats or the working class does not
recognise the existence of this deep-rooted and insidious ways of thinking. The co-option
becomes so natural, entrenched and subtle, that the ideas and practises of the powerful group
become a part of what is considered common sense and thus inseparable; making the lower
class turn a blind eye to the same.* A social arrangement gets internalized and seems to be

consensual and invisible. The knowledge and meaning of the world that we have today,

12 RICHARD QUINNEY, THE SOCIAL REALITY OF CRIME, (6" ed. 1970).

13 Thomas R. Bates, Gramsci and the Theory of Hegemony, 36 Journal of History of Ideas, 351-366 (1975).

14 Rachel Adams, Michel Foucault: Discourse, CRITICAL LEGAL THINKING, LAW AND THE POLITICAL (Nov. 17,
2017), https://criticallegalthinking.com/2017/11/17/michel-foucault-discourse/.
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including the practises and logic are things that have been built historically get accepted as a
‘social fact’. The power existing within social hierarchies legitimizes the ‘dominant discourses’
and fixes the meaning; anything deviant to which would be considered unacceptable.’® It is due
to this reason that bringing about a change in these pre-determined ideas of morality becomes
difficult, as it is not only the perplexity involved in the ‘ideological revolution’ but the struggle
in identifying the sites of predomination in the first place. The bourgeoisie have immense
power that extends to direct the direction of law. Thus, when criminal law is taken into account,
as discussed above, the activities which are ‘bad’ are fixed as a consequence of which the

severity and form of punishment is also arranged.

Hegemony becomes a part of the reality and even if there is a change in the ideologies of the
new dominant class, such new ideologies would be seen as ‘right’ and that specific change
begins to be viewed as necessary; perpetuating the cycle of hegemony. It is to be noted that

these dominant ideologies are not always negative but have an immense coercive power.

However, while the ideas of correct and incorrect were mere prescriptions in the beginning of
the society, they have now become a gun-down rule. This is where the state comes into picture.
The state has been given a monopoly over the formulation of laws and it authorizes this idea
of the privileged class which thus produces and maintains practises. The law legitimizes a set
of social behaviour, an arrangement of the way an individual could spend his life. Law is then
a belief that convinces individuals of the legitimacy of the hierarchical relations. Criminal law
becomes an ‘exclusivity’ as the state has complete power over its enactment and enforcement;
defining its boundaries in social conditions and correctness as well. It is this law that defines a
subversive act as subversive to begin with.® These boundaries and restrictions allow people to
proceed solely to the defined extent. The ‘map’ which allows an individual to choose their
place and position then gets misunderstood and gets restricted to a ‘boundary’ beyond which
there exists ‘wrong’ behaviour making it legally incorrect as well. An example to explain the
hegemony of the dominant class and the state as a reality is the concept of heterosexual
marriage. Till recent times, homosexual relations were criminally punishable which implies

that the former were considered ‘legitimate’ and the latter ‘illegal’.

Law constitutes certain ‘approved’ and ‘unapproved’ acts and creates a section labelling them

as ‘undesirable’ deeming them to be socially unacceptable and deterring them?®’. Hegemony

15 Douglas Litowitz, Gramsci, Hegemony, and the Law, 2000 BYU L. Rev. 515 (2000).
https://legalform.files.wordpress.com/2017/08/litowitz-gramsci-hegemony-and-the-law-2000.pdf
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17 K ATHERINE BECKETT & THEODORE SASSON, THE WAR ON CRIME AS HEGEMONIC STRATEGY, 62-79 (Sally S.
Simpson, 2000).
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creates channels; avoiding the provision of alternatives and because of the deep entrenchment
of the same, the society becomes less capable of solving criminal conflicts or even thinking of

solving them through other means and hence, over depends on criminal law.

This essay thus looks at views concerning the overdependence on criminal law and the inability
of humans to solve conflicts by other means. The first part of the essay looks at the inherent
nature of humans that explains the importance of criminal law as a fount that restricts our
instincts to injure others. The second part focuses on the concept of hegemony in our society
where the dominant class uphold their interests and ideas of morality that make criminal law
legitimate. Thus, the two parts seek to explain the importance of criminal law and society’s
overdependence on it. At the end of this essay, the authors believe although criminal law is in
need of various reforms concerned with sentencing, intensity of punishments, timespan of
imprisonment, need for rehabilitation and more, a replacement for the same is difficult to find

which could work with the same mode of deterrence and efficiency.
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