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The Innocent Abettor - A Comprehensive Study
of Section 111 of the Indian Penal Code, 1860

SANJANA NAYAK'

ABSTRACT
Law keeps a check on human behaviour. It categorizes them into criminal and

noncriminal behaviours. In usual parlance, a person is held to be liable only if he or she
has personally committed a crime. Detouring from the usual concept, the concept of
Abetment says, that he who has helped the criminal or provided him with any assistance

in any form can also be held to be liable.

Section 111 of the Indian Penal Codecontinues the development on abetment laws around
the phrase “each man is deemed to intend the corollary outcomes of his act.” If one man
actuates another to execute a specific wrongdoing, and that other, in pursuance of such
instigation, executes not just that wrongdoing but carries out another wrongdoing in
advancement of it, the former is criminally liable as an abettor in regard of such last
mentioned wrongdoing, in the event that it is one which, as a person with the intelligence
of a reasonable man, at the time of inducement would have known to be committed in

order to carry out the original crime.

This article seeks to gauge the development in the attitude of the court to towards
abetment laws discussing the origin and jurisprudence behind Section 111 of the Indian
Penal Code in the first segment followed by critical analysis of the provisions of the said

law in the next segment along with research questions and conclusion in the final section.

Keywords: Abetment, Crime, Development, Liable, Law.

I. INTRODUCTION

Typically, individuals are responsible for their own acts, including the crimes they commit
and the harms they cause. Under an extended liability theory, individuals who do not actually
commit the crime may be held equally responsible for crimes committed by another. The
"natural and probable consequences” doctrine punishes crimes that happen during criminal
enterprises when the original crime attempted somehow changes. This occurs when two or
more individuals intend to commit one crime, but instead one of the participants of the crime

commits a different or additional crime. Conspiracy and aiding and abetting theories hold

LAuthor is a student at Symbiosis Law School, Noida, Uttar Pradesh, India.
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individuals responsible for the crimes they conspired to commit or aided and abetted to
complete. The "natural and probable consequences™ doctrine goes a step further and holds
people accountable for unplanned harms which result from criminal activity. This is
necessary for situations where several criminals are involved as there is a greater chance of
variability for what may ultimately happen. The "natural and probable consequences”

doctrine enables punishment for the actual as opposed to the intended outcome.
I1. ORIGIN/JURISPRUDENCE BEHIND SECTION 111 oF IPC:

The "natural and probable consequences™ doctrine deals with an aider and abettor's liability
for additional crimes committed by the principal beyond the initial one that the defendant
abets. It provides that once the aider and abettor abets the principal’'s commission of an initial
crime, he or she is also liable for any consequent crime committed by the principal, even if he
or she did not abet the second crime, as long as the consequent crime is a natural and
probable consequence of the first crime. “/OJnce a common design is established, the aider
and abettor are responsible not only for the success of the common design, but also for the
probable and natural consequences that flow from its execution, even if those consequences

were not originally intended.

Thus, for example, a prison guard who aided and abetted prison inmates in their assault of a
fellow inmate was also liable for their assault of the escorting guard, a "natural and probable
consequence” of the assault on the inmate.®> Another example is where an aider and abettor
who took part in the misapplication of bank funds was also liable for the principal’s
subsequent filing of false statements with the Federal Deposit Insurance Corporation, even
though he did not participate in the filing of the false statements, since the false statements

were the "natural consequences" of the misapplication.*

It is observed that the with respect to the consequent crime, the doctrine eliminates the act
requirement; even though the aider and abettor commits no act to assist the consequent crime,
he or she is nonetheless liable based on the act he or she committed to assist the initial
offense.> The doctrine also relaxes the required mental state so that once the defendant
commits the initial offense with the requisite mental state be it for a bad purpose, purposeful
intent, knowledge, or derivative intent, depending on the approach - liability can then be

2Markus D. Dubber, “Criminalizing Complicity: A Comparative Analysis”, 5 J. INT'L CRIM. JUST. 977, 985-
987 (2007).

3United States v. Vaden, 912 F.2d 780,783 (5th Cir. 1990).

4United States v. Austin, 585 F.2d 1271, 1277 (5th Cir. 1978).

5Baruch Weiss, “What Were They Thinking?: The Mental States of the Aider and Abettor and the CauserUnder
Federal Law”, 70 FORDHAM L. REV. 1341 (2002).
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imposed for the consequent crime based on a lesser mental state. The doctrine, thus, makes it
relatively easy to impose additional liability on the aider and abettor once he or she has

abetted the initial offense.

This doctrine has a close counterpart in the well-established Pinkerton®doctrine, applicable to
conspirators. In Pinkerton, the Supreme Court held that a conspirator is liable for any
substantive offenses committed by co-conspirators in the course of, and in furtherance of, the
conspiracy, if those offenses are reasonably foreseeable, necessary, or natural, even if not
committed by, known to, or intended by the conspirator.

In criminal law, a "deeply rooted” principle exists that one should be liable only for one's
personal guilt.” Abettor liability "skirts the boundaries" of this principle.® Thus, theorists have
endeavoured to reconcile accomplice liability and personal liability. Two rationales for

holding the accomplice liable even though he did not commit the act are:
(A) THE RULES OF AGENCY:

Under civil agency theory, the principal "agrees” to be bound by the acts of the agent and
to be personally liable for those acts. Similarly, "the aider authorizes the primary actor's
conduct... [and] accepts it as his own." However, civil agency "requires a party to consent
to being subjected to the control of another, whereas criminal liability does not”.® In
criminal law there is no requirement of consent between the principal and the accomplice.
The lack of consent in criminal agency theory ignores the fundamental premise upon

which civil agency is based, and for this reason, the analogy has its limits.
(B) THE FORFEITED PERSONAL IDENTITY DOCTRINE:

The second theory underlying abettor liability, the forfeited personal identity doctrine,
provides that a person who chooses to aid in a crime forfeits his or her personal identity
and that his or her identity becomes bound up in that of the principal. Under this theory,
"[w]e pretend the accomplice is no more than an incorporeal shadow" of the main

perpetrator.*®

SPinkerton v. United States, 328 U.S. 640 (1946). Because aiders and abettors are also often charged with
conspiracy, cases raising the issue of aiding and abetting liability for consequent crimes are usually resolved by
application of Pinkerton rather than the "natural and probable consequences” doctrine. Thus, there are far fewer
"natural and probable consequences” cases than those applying Pinkerton.

"Joshua Dressler, “Reassessing the Theoretical underpinnings of Accomplice Liability: New Solutions to an Old
Problem”, 37 HASTINGs L.J. 91 (1985-86).

8 Michael Heyman, “Losing All Sense of Just Proportion: The Peculiar Law of Accomplice Liability”, 87 ST.
JOHN’S L. REV. 129, 137-38 (2013).

9Glanville Williams, Criminal Law: The General Part, at 381-83 (2d ed. 19.61).

10Dressler, supra note 6.
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However, by moulding one person's identity into another's, as justification for abettor
liability, this doctrine "permits society to ignore the potentially numerous levels of
personal culpability and personal involvement of wrongdoers”, thus punishing one for
harm that he may not have intended or caused. Therefore, instead of moulding the
abettor's identity into that of the perpetrator, the abettor's own personal culpability could

be examined to determine the degree of punishment he deserves.
I11. EXPLANATION OF SECTION 111:

(A) LIABILITY OF ABETTOR WHEN ONE ACT ABETTED AND DIFFERENT ACT DONE:

When an act is abetted and a different act is done, the abettor is liable for the act done, in the

same manner and to the same extent as if he had directly abetted it:

(Proviso) —Provided the act done was a probable consequence of the abetment, and was
committed under the influence of the instigation, or with the aid or in pursuance of the

conspiracy which constituted the abetment.

Honourable Judge S.Sen has explained Section 111 in the landmark case of Nanboo Keder v.
State of Madhya Pradesh*!as:

“Section 111 holds the abettor liable when the act done is different from the act
abetted. The section enunciates the principle of constructive liability. As the
person abetted is working as an agent of the principal, the abettor is responsible
in law for his deeds. The liability of the abettor under this section is based on the
well-established principle of criminal law that ‘every man is presumed to intend
the natural and probable consequence of his act'. A natural and probable
consequence of an act is one which is likely or which can reasonably be expected
to follow from such an act. Section 111 extends the liability of an abettor in
respect of an act done, which was not contemplated by the abettor, provided the
later act was the probable consequence of the act abetted, and is committed
under the influence of the abetment. But an unusual act, which could not be
expected to ensue as a result of abetment cannot be said to be the probable
consequence of an act abetted. In other words, the abettor is liable for the act
committed, if: (i) it was a probable consequence of the abetment, and (ii) it was
committed- (a) under the influence of the abetment, or (b) in pursuance of the

conspiracy which constituted abetment”.

11Nanboo Keder v. State of Madhya Pradesh A.l.R. 1962 MP 9 (India).
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1. FORESEEABILITY:

To be reasonably foreseeable, in criminal law, “the consequence need not have been a
strong probability; a possible consequence which might reasonably have been
contemplated is enough.”*? This depends upon whether, under all of the circumstances
presented, a reasonable person in the defendant's position would have or should have
known the charged offense was a reasonably foreseeable consequence. To determine
whether an act is reasonably foreseeable, an adjudicator is not restricted to a consideration
of only the prevailing circumstances prior to a criminal endeavour or at its
commencement. Instead, all the circumstances leading up to the last act by which the
participant directly or indirectly aided or encouraged the principal actor in the
commission of the crime must be examined and considered. This broad foreseeability
reading of the doctrine of "natural and probable consequences” has been subjected to
some criticism. It has been argued that a foreseeability standard results in liability on a
showing of mere negligence rather than criminal intent. Foreseeability is sufficient for
liability only when the aider and abettor is "substantially involved in the chain of events
leading immediately” to that consequent crime. Otherwise, the aider and abettor must
have either an intent to aid, or at least knowledge of, the consequent crime. In other
words, the stronger the connection of the initial act to the consequent crime (although
normally under the doctrine no act is required for the consequent crime), the less is
required by way of the mental state. But, at its broadest, the doctrine imposes liability on
the aider and abettor for the consequent crime so long as the crime was foreseeable, even
if the aider and abettor knew nothing of it, and even if the only act he or she committed

related to the initial crime.r
2. CAUSAL CONNECTION BETWEEN TARGET AND NON-TARGET CRIME:

Causation helps to determine why something occurred and who should be held
responsible for the resulting harm. A cause “is an act or omission that sets in motion a
chain of events that produces as a direct, natural and probable consequence of the act or
omission of the crime and without which the result of the criminal act would not occur”.*4

The "natural and probable consequences” doctrine looks to whether the actual offense is a

12Nguyen, 21 Cal. App. 4th at 535 (emphasis added) (quoting 1 Witkin & Epstein, Cal. Crim. Law § 132
(1988)).

13\Weiss, supra note 4.

14Dubber, supra note 1.
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consequence of the target crime. Liability is imposed on the aider and abettor or
conspirator when there is a "reasonably foreseeable™ offense committed by the principal
as a consequence of the intentional and knowing encouragement or facilitation. The aider
and abettor or conspirator's liability “isa question of legal causation independent of any

intention that the result" be obtained.®
3. INTENT TO FACILITATE A CRIMINAL ACT:

If the aider and abettor or conspirator has the intent to facilitate the target criminal act,
that intent is sufficient to hold him or her liable under the “natural and probable
consequences” doctrine for the actual crime committed so long as the crime was a
foreseeable consequence of that target act. The intent requirement attaches to the target
crime. If the accomplice intended the follow-through of the target crime, liability can be
imposed for the resulting non-target crime. Importantly, the intent requirement does not
necessarily extend to the non-target crime. That means one can be liable for the ultimate
act (non-target crime) of the principal even when the intent only to aid and abet or

conspire to commit a less serious act (target crime).

Foreseeability is occasionally rejected and imposition of liability is permitted for the
consequent crime only if the aider and abettor, when abetting the initial crime, knew that
the principal was going to commit the consequent crime. mental state for the consequent
crime is reduced from purposeful intent to knowledge, and the need for an act is

eliminated.

e In Sanju v. State of Madhya Pradesh,!’ there was a heated argument between the hushand
and wife and the husband told the wife to “go and die”. The wife committed suicide after
a couple of days and there was a dying declaration of the deceased. It was held that mere
pronouncing of the phrase “go and die” does not amount to abetment in any form. The
element of mens rea has to be present necessarily. Moreover, the suicide was committed
two days after the quarrel and hence this shows that the suicide was not the direct result
of the fight.

e The Supreme Court while considering the validity of TADA, 1987,'8stated that “when
mens rea is not essential in the substantive offence, the same is also not necessary in the

abetment thereof”. However, in the specific context of the provision of 'abetting' provided

15People v. Brigham, 216 Cal. App. 3d 1039, 1053 (1989).

16\Weiss, supra note 4.

17Sanju v. State of Madhya Pradesh, (2002) 5 SCC 371 (India).

8Terrorist and Disruptive Activities (Prevention Act) 1987 popularly referred to as TADA Act.
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in S. 2 (I)(a) of TADA, the Supreme Court held thus: “Actual knowledge or reason to
believe on the part of the person to be roped in with the aid of that definition should be
read as meaning ‘the communication or association with any person or class of persons
with the actual knowledge or having reason to believe that such person or class of persons

engaged in assisting in any manner terrorist and disruptive activities.”*®

IV. RESEARCH QUESTIONS:

(A) WHAT WILL BE THE LIABILITY OF THE ABETTOR IN CASES WHERE NO SPECIFIC

INSTRUCTIONS (VAGUE INSTRUCTIONS) ARE GIVEN FOR PERFORMING THE ACT?

In the case of Nanboo Keder v. State of Madhya Pradesh?®, when the victim (deceased)
refused to depart in spite of the first appellant’s saying that he was a person not fit to sit in
the assembly and on the insistence of the deceased to remain there, the second appellant
suggested that he should be beaten. The first appellant found a log of wood nearby and
with that he gave a severe blow on the head of the deceased. The second appellant never
suggested that the victim should be beaten with a lathi, nor was the first appellant armed
with any lathi; he picked up a lathi from a place nearby. In order to hold the second
appellant guilty, it should not only be established that the act committed was done at the
instigation of second appellant, but also it was the probable consequence of the abetment.
The act instigated was the beating at the time when the first appellant had no weapon in
his hand but the latter proceeded further and took a stick and gave a very heavy blow.
This can never be said to be a probable consequence of the abetment as no specific
instructions were given regarding the medium to be used to beat the deceased.

(B) WHAT IS THE DIFFERENCE BETWEEN SECTION 111 AND SECTION 113 OF IPC?

Section 111 of IPC: Liability of abettor when one act abetted and different act done:
When an act is abetted and a different act is done, the abettor is liable for the act done, in

the same manner and to the same extent as if he had directly abetted it:

(Proviso) —Provided the act done was a probable consequence of the abetment, and was
committed under the influence of the instigation, or with the aid or in pursuance of the

conspiracy which constituted the abetment.

Section 113 of IPC: Liability of abettor for an effect caused by the act abetted different

from that intended by the abettor.—When an act is abetted with the intention on the part

Kartar Singh v. State of Punjab, 1994 Cri LJ 3139 (India); See also Sanju v. State of Madhya Pradesh, (2002)
5 SCC 371 (India).
20Nanboo Keder v. State of Madhya Pradesh, A.l.R. 1962 MP 91 (India).

© 2020. International Journal of Law Management & Humanities [ISSN 2581-5369]



934 International Journal of Law Management & Humanities [Vol. 3 Iss 3; 927]

of the abettor of causing a particular effect, and an act for which the abettor is liable in
consequence of the abetment, caused a different effect from that intended by the abettor,
the abettor is liable for the effect caused, in the same manner and to the same extent as if
he had abetted the act with the intention of causing that effect, provided he knew that the

act abetted was likely to cause that effect.

e Sec. 111 covers types of abetted offences under two broader categories (i) offences where
target went wrong, i.e. Mistake; and (ii) the person abetted did something which was in
excess of the intention of abettor and abettor had not intended something of the sort done

by person abetted, i.e. Distinct Act.

For example (a) A instigates B to steel money of X and B by mistake steels money from
Y’s wallet, thinking it to be X’s wallet, here B is at mistake but since the offence was at

the instigation of A so A is liable for theft of Y’s money.

(b) when A instigates B to steel mangoes from X’s garden and B while doing so is caught
by X and in order to escape B kills X, the Court will look if the death could have been the
probable consequence of abetment. If Court finds that B was supplied with weapons by
A, then A is liable for murder. But if it is found that B murdered X on his own initiative,

then A will be liable for theft only and not murder.

e But if a person commits an offence in the same manner as it was intended by the abettor,
but the results are different or nature of injury is different than it is covered under Section
113 of IPC.

Example- A instigated B give sleeping pills to X so that he could be prevented from
attending some meeting and in doing B administers such quantity of pills that it costs life
of X, here even though act was done in a right direction, i.e. according to plan, but death
was its ultimate outcome, thus different effect. Here both A and B are liable for culpable
homicide not amounting to murder. In previous example, the commission of act itself
went wrong ending up with wrong outcome or alternate outcome whereas in above
example, the act was executed in planned manner, but its outcome or effect was

undesirable.

e The stages of crime are Intention, Preparation, Attempt, Execution and Injury. Section
111 is the type of abetment which starts deviating from stage of ‘Attempt’ and causes a

different kind of ‘Injury’. But in Section 113, abetment differs at the ‘Injury’ stage.
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(C) WHAT ARE THE PRACTICAL APPLICATIONS OF THE SECTION 111 oF IPC AND THE

DOCTRINE OF PROBABLE CONSEQUENCE IN IN FOREIGN COUNTRIES?

e Conspiracy context: The general rule is well settled that where several parties conspire
or combine together to commit any unlawful act, each is criminally responsible for the
acts of his associates committed in furtherance of the act. Nonetheless, the act so occurred
must be the customary and likely impact of the unjust act explicitly conceded to, with the
goal that the association between them might be sensibly evident, and not a new and free
result of the psyche of one of the confederates outside of, or unfamiliar to, the regular
structure. In People v. Luparello,'the defendant, a co-conspirator, hired others to help
him locate his former receptionist, with whom he had had an affair. Defendant directed
the co-defendant to confront and "thump” the friends of his ex-lover "at any cost,” if
necessary, for that information. The co-defendant confronted the victim, but the victim
would not divulge the information, so the co-defendant shot and killed the victim. The
court held the defendant could be found guilty of murder on a vicarious liability theory
where the person he hired ended up Killing the person the defendant asked him to
interrogate. The jury could reasonably have found the victim's death to be a natural and
probable consequence of the conspiracy, even though killing the victim may have been

inconsistent with the aider and abettor's intent to obtain information from him

e Aiding and Abetting context: In People v. Nguyen,?’the defendant and seven co-
defendants entered a tanning salon and committed a take-over robbery. One of the co-
defendants raped the owner of the tanning salon during the robbery. The court held that
there was sufficient evidence to support the defendant’s conviction for the rape under the
natural and probable consequence theory and stated “robbery victims are sexually
assaulted far too often for this court to conclude, as a matter of law, that sexual offenses
cannot be a reasonably foreseeable consequence of a robbery.” Additionally, Nguyen
stated, "for a criminal act to be a 'reasonably foreseeable' or a 'natural and probable’
consequence of another criminal design it is not necessary that the collateral act be
specifically planned or agreed upon, nor even that it be substantially certain to result from

the commission of the planned act.”

21People v. Luparello,187 Cal. App. 3d 410 (1986).
22People v. Nguyen,21 Cal. App. 4th 518 (1993).
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e Felony-Murder Rule: The purpose of the felony-murder rule is to deter felons from
killing negligently or accidentally by holding them strictly responsible for killings they

commit during the commission of a felony.?
V. CONCLUSION:

The "natural and probable consequences” doctrine of Section 111 of IPC is used as a tool to
attach liability to aiders and abettors or conspirators for the crimes ultimately committed
bytheir comrades, rather than the originally planned, intended or encouraged crime. The
courts have consistently held individuals who conspire or aid and abet target crimes ranging
from disturbing the peace, assault, burglary, robbery, forgery, insurance fraud, child
endangerment, rape, etc, to be responsible. The debate over the doctrine is whether it would
cast a "wide net" over the aider and abettor or conspirator who did not harbour a criminal
intent or played only a "minimal role™ in the crime. This doctrine has not cast such a wide
net. This is partially due to the requirement that the target offense be a reasonably foreseeable
consequence of the conduct resulting in the non-target offense. Courts have reiterated the
necessity for this relationship by explaining that serious felony convictions do not occur from
trivial situations.?* The doctrine is unique because it attaches liability based on what really
happened, and goes into effect after the commencement of the actual crime. In this situation,
the damage and harm to society is both measurable and identifiable, and the individuals

involved can be held accountable for the actual outcome of their crime(s).

*khkkk

2\Weiss, supra note 4.
2*Heyman,supra note 7.
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