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Self-Determination in Territorial Disputes

Before the International Court of Justice: An
Analysis

DR SUREPALLI PRASHANTH'

ABSTRACT
In its jurisprudence, the 1CJ has developed a hierarchy of sources it will rely on to resolve

territorial disputes: it prioritizes a boundary treaty between the state litigants, followed by
agreements between the states’ colonial predecessors, and finally state litigants' actions
displaying their authority over the disputed territory. The Court's practice therefore leaves
no room for local populations to contribute to boundary-making decisions. Given the status
self-determination holds in international law today, and the repercussions possibly faced
by such populations in certain territorial disputes, there is cause to consider that the desires
of local populations should be considered in the Court's legal reasoning. This article first
unpacks the reasons that self-determination is not brought up by state litigants on one hand,
nor by the Court on the other hand. It notes that self-determination is only rhetorically
addressed by states if buttressing their interests. It therefore attempts to reconcile self-
determination with territorial disputes, suggesting how peoples' desires may be factored
into the Court's approach.

Keywords: effective control; human rights; International Court of Justice; self-

determination; territorial disputes.

I. INTRODUCTION

Territorial disputes are commonplace before the International Court of Justice (1CJ, the Court).
There are two types: ‘frontier disputes' or 'delimitation disputes' centred on delimiting or
clarifying the particularities of a line itself, and 'disputes as to attribution of territory' focusing
on sovereignty over the areas divided by the line. In its jurisprudence, the 1CJ has developed a
hierarchy between the sources it will rely on to resolve territorial disputes: it prioritizes a
boundary treaty between the state litigants, followed by agreements between the states' colonial
predecessors, and finally state litigants' actions displaying their authority over the disputed
territory. The Court's practice therefore leaves no room for local populations to contribute to

boundary-making decisions. Given the status self-determination holds in international law
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today, and the repercussions possibly faced by such populations in certain territorial disputes,
there is cause to believe that the desires of local populations should be considered in the Court's
legal reasoning.

Self-determination is the right of a people to decide their own fate in the international legal
order. The right of local populations to have their interests and desires taken into consideration
during boundary-making litigation may indeed fall under the entitlements recognized in the
scope of self-determination. Beyond certain entitlements recognized by the UN General
Assembly such as the right to territorial integrity or the right to permanent sovereignty over
natural resources, scholars have argued that self-determination also encompasses participatory
rights in decision- making. Jan Klabbers has argued that 'self-determination is best understood
as a procedural right; that is, entities have a right to see their position taken into account
whenever their futures are being decided'. Similarly, Gerry Simpson observes that contrary to
its original postcolonial aspirations towards 'territorial separation/expansion, historical revision,
or nationalist/racist exceptionalism’, self-determination has evolved ‘towards a more ...
participatory ideal' based on the simple need to protect the rights of unrepresented peoples. The
Court has also categorically defined self-determination as 'the need to pay regard to the freely
expressed will of peoples', and particularly emphasized this in Western Sahara where it spoke
of the requirement to consult the inhabitants of a given territory. Klabbers explains that the
Court 'strongly suggested' in Western Sahara that paying regard to the peoples' will was, in fact,
what self-determination is essentially about. Modalities such as 'secession or integration or
assimilation' were 'later distinguished or invented'. Therefore, for the purposes of this article,
self-determination encompasses the right for peoples' desires and allegiances to be factored into

a state litigant's pleadings and the Court's decision-making in territorial disputes.

In this wvein, the mainstream Anglo-Saxon scholarly approach to self-determination,
distinguishing the modalities of external (aspiring towards outcomes that are external to the
state, such as independence or irredentism) and internal self-determination (aspiring towards
outcomes internal to the state, such as treatment as a full part of the polity or access to
democratic socio-political rights), is unfitting for the purposes of this article. This is, in part,
because the procedural rights of local populations to have their views considered in a territorial
boundary dispute before the Court may fall under both modalities, depending on what exactly
the relevant people desire in each given case. Distinguishing such modalities therefore has no
relevance for the arguments to be developed herein. Such peoples' desires fall simply under the
more rudimentary understanding of self-determination explained above: the right to see their

position taken into account in decision-making about their future.
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Local populations inhabiting disputed areas in territorial disputes may qualify as a 'people’
enjoying the right to self-determination. The Court has explicitly connected self-determination
with 'the requirement of consulting the inhabitants of a given territory', which all populations in
this article are. It has, however, also indicated that it is possible for a certain population to not
constitute a '‘people’ entitled to self-determination. While the term is an intentional 'enigma [that]
remains unresolved', certain scholars have argued that such a people share common traits — such
as a sense of identity, heritage, ethnicity, language or religion. The local populations referred to
in this article — such as the Bakassians, the Salvadorefians or the people of Western Sahara — all
without exception share certain traits related to their identity beyond the territory which they
inhabit. For the purposes of this article, it is therefore possible to consider them as peoples
entitled to self-determination in the sense described above. Other terms such as ‘local
populations', ‘populations’, or ‘inhabitants’ will occasionally be interchangeably employed

herein.

Self-determination holds a significant status in international law today. Following post-Second
World War secessionist movements, the process of decolonization, and a number of UN
resolutions, self-determination has taken the form of customary international law. It is enshrined
in Article 1(2) of the UN Charter and in both international human rights covenants. The Court
itself has reaffirmed its importance on many occasions, confirming that it has an erga omnes
character and is 'one of the essential principles of contemporary international law'. Most
importantly, the Court has affirmed that it has evolved into a legal norm as opposed to a mere

political principle.

While there is described to be a 'haziness' surrounding the normative status of the right to self-
determination, it has been considered by some, such as the International Law Commission, to
have acquired the status of jus cogens. This author takes a more cautious approach, noting that
the Court refrained from making such a pronouncement in the Chagos case, much to the dismay
of Judges Sebutinde, Cancado Trindade, and Robinson. However, the possibility of self-
determination holding jus cogens status indicates that, in theory, any territorial boundary treaty
contrary to the will of the population concerned could be in conflict with jus cogens thereby
rendering it null and void, pursuant to Article 66(a) of the Vienna Convention on the Law of
Treaties (VCLT).

The repercussions faced by populations in territorial disputes may involve a change of
nationality, identity or home, and a loss of family ties or property. For example, many Nigerian
inhabitants of the Bakassi Peninsula transferred to Cameroon following the Court's ruling in

Land and Maritime Boundary between Cameroon and Nigeria 'dreaded the unwelcome

© 2023. International Journal of Law Management & Humanities [ISSN 2581-5369]


https://www.ijlmh.com/
https://www.ijlmh.com/

2275 International Journal of Law Management & Humanities [Vol. 6 Iss 5; 2272]

consequences of being dislocated from their comfortable connection to Nigeria', experienced
an identity crisis, and lost many rights. This population was entitled to participate in the
determination of its future political status. Therefore, in the words of Rosalyn Higgins, '[w]hen

a state delimits its territorial boundaries ... individuals are manifestly affected'.

Despite the occasional repercussions of territorial disputes on local populations, and the
prominence of self-determination on paper, it is seldom mentioned in territorial disputes before
the Court where it may be of relevance. This article aims to explore the reasons for this. Indeed,
while much literature has focused on the 1CJ's general development of self-determination, its
absence in territorial disputes has been underexplored. This article proposes that there is room
for peoples' desires to be delicately factored into the Court's established approach to territorial
disputes, while allowing the Court to stay true to its character. It first presents the robust
approach of the Court in territorial disputes, underlining the lack of consideration for peoples'’
right to determine their future (Section 2). It then unpacks the reasons that self-determination is
not brought up by state litigants on one hand, nor by the Court on the other hand (Section 3).
Finally, it attempts to reconcile self-determination with territorial disputes, suggesting how
peoples’ desires may be factored into the Court's approach (Section 4).

I1. 'FULLY BOOKED': THE COURT'S ESTABLISHED APPROACH IN TERRITORIAL

DISPUTES

The ICJ makes its decisions in territorial disputes on the grounds of the applicable title: the legal
or factual proof of a state's willed sovereignty over a disputed territory or, in other words, the
source of the state's right over a piece of land. A thorough analysis of the Court's jurisprudence
indicates that the Court has established a hierarchy of the various types of titles that state

litigants may claim.

The most preferred type of titles are generally legal titles. Legal titles emanate from legal acts
—typically in the form of a document — that manifest a state's will to own the relevant territory.
There are many kinds of legal titles, but the most common and valued of them by the Court is
a boundary treaty. This is because as it reflects state consent — a paramount principle as
frequently reiterated by the Court — to question the content of the treaty would be tantamount
to questioning and obstructing the parties' desires.43 Further, the treaty's consequences will
continue even if it ceases to exist, it establishes borders creating rights binding upon third states
(erga omnes) and it is excluded from fundamental change of circumstances. The Court has,
therefore, often started and ended its legal analysis in territorial disputes with a treaty if one

exists, discarding other arguments presented by states.
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The runner-up preferred title of the Court — still in the category of legal titles — is a colonial
instrument applied through the principle of the intangibility of boundaries inherited from
colonization (uti possidetis juris). This principle holds that, for purposes of stability,
administrative boundaries established by the state litigant's colonial predecessor and valid
during the state's independence will be transformed into modern international frontiers. For
example, the common border between Burkina Faso and Niger — both former French colonies
(part of French West Africa) gaining independence in 1960 — was delimited by the Court on the
grounds of the line established by the Governor-General of French West Africa in 1927.

Treaties, followed by colonial agreements applied through the uti possidetis juris principle, are
the main legal titles prioritized by the Court. But in the absence of an appropriate legal title in
the dispute, the Court will look elsewhere to another (non-legal) title called effective control,
or effectivités. Effectivités is the manifestation of a state's authority over a disputed territory,
marking the state's intention to act as sovereign thereon. Examples of such manifestations may
include 'legislative acts or acts of administrative control, acts relating to the application and
enforcement of criminal or civil law, acts regulating immigration, acts regulating fishing and
other economic activities, naval patrols as well as search and rescue operations'. Effectivités
therefore differs from legal titles (such as treaties or former colonial agreements) in that it is a
demonstration of behaviour, as opposed to legal sources. The Court has explicitly stated on
many occasions that legal titles take precedence over effectivités, and has applied legal titles
over effectivités in a number of decisions. Effectivités has only been considered if a legal title
was lacking, if an existing legal title was ambiguous and did not provide a clear solution
regarding the disputed territory, or if the effectivités was subsequent to a valid legal title and

indicative of acquisitive prescription.

The Court's hierarchy of titles in territorial disputes therefore ranks treaties first and colonial
agreements second — both examples of legal titles. If no legal title is available, it will turn
subsidiarily to effectivités. Other titles claimed by states that do not fit into this clearly
delineated framework have routinely been rejected. For instance, state litigants have made
historical claims over a disputed territory, arguing that the latter historically belonged to the
state for many generations. For example, Libya had submitted to the Court in Territorial Dispute
(Libyan Arab Jamahiriya/ Chad) that, prior to French colonialism, part of the disputed territory
(the 'Borderlands’) was already inhabited by peoples under Libyan dominion. Similarly, El
Salvador argued in Land, Island and Maritime Frontier Dispute (ElI Salvador/Honduras:
Nicaragua intervening) that the original settlers of the disputed areas were Salvadorefians.

Neither argument was upheld. Expressed concerns for the consequences of the territorial
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disputes on the lives of state litigants' citizens and inhabitants have, too, been forsaken.In brief,
the Court's robust hierarchical system leaves no room for human considerations, including that
of self-determination, in the delimitation of a line or the attribution of areas divided by the line.

The next section will examine the underlying reasons for this.

II1. THE UNSPOKEN WORD: REASONS FOR THE ABSENCE OF SELF-DETERMINATION

IN TERRITORIAL DISPUTES

In certain territorial disputes, the consideration for peoples' desires would be appropriate, given
the repercussions they occasionally face, and the status self-determination holds international
law today. This section presents the reasons for the lack of consideration for peoples' aspirations
in such contexts. It first examines the Court's reasons (Section 3.1), before turning to those of

state litigants (Section 3.2).
(A) The silence of the Court

There are two reasons for the Court's deliberate choice to not address self-determination in

territorial disputes.

The first reason why the Court makes no mention of self-determination in territorial disputes is
because it runs counter to interests of stability. This was made clear in the 1986 Frontier Dispute
(Burkina Faso/Republic of Mali) dispute, where the argument of self-determination was
categorically discarded by the appointed Chamber in favour of a legal title in the interests of

stability:

At first sight this principle conflicts outright with another one, the right of people to self-
determination. In fact, however, the maintenance of the territorial status quo in Africa is often
seen as the wisest course, to preserve what has been achieved by peoples who have struggled
for their independence, and to avoid a disruption which would deprive the continent of the gains
achieved by much sacrifice. The essential requirement of stability in order to survive, to develop
and gradually to consolidate their independence in all fields, has induced African States
judiciously to consent to the respecting of colonial frontiers, and to take account of it in the

interpretation of the principle of self-determination of peoples.

The Court has emphasized the importance of the principle of the stability of boundaries in its
jurisprudence. It has clearly stated:

Whether it is a land frontier or a boundary line in the continental shelf that is in question, the
process is essentially the same, and inevitably involves the same element of stability and

permanence, and is subject to the rule excluding boundary agreements from fundamental change
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of circumstances.

This rule is enshrined in Article 62(2)(a) of the VCLT, which proscribes the possibility of
terminating or withdrawing from a treaty establishing a boundary on the grounds of a
fundamental change of circumstances. This clause is at the origin of the principle of the stability
of boundaries, which aspires for boundaries to be as permanent as possible and therefore not be
drawn on the basis of fluctuating circumstances — such as peoples' aspirations or identities —

however fundamental.

Concerns for stability in territorial disputes were documented as early as 1902 during
negotiations between the Netherlands and Portugal which would precede their 1914 territorial
dispute over the Island of Timor. During negotiations, the Netherlands argued that the chieftains
of Fialarang (in the middle of the Island of Timor) refused to pass under Portuguese sovereignty.
Portugal, however, retorted that one should not allow oneself to be guided by humanitarian
motives towards the peoples of the Island of Timor, for such tribes leave their native soil to set
up elsewhere and have on several occasions left Dutch territory to establish themselves in
Portuguese territory, and vice versa. Portugal's position then is shared by the Court today:
allowing for such a decision to be made upon the grounds of peoples' desires runs counter to
the Court's desire to resolve a dispute for as long as possible. For this reason, such a

consideration risks completely eroding stability.

The second reason why the Court makes no mention of self-determination in territorial disputes
is because state litigants do not often advance the argument as a supporting ground for
sovereignty in their pleadings. This limits the Court's ability to do so proprio motu. Indeed, the
Court is bound by the principle of non ultra petita ('not beyond the request’), which it has
recognized in its own jurisprudence. This principle means that the Court may not decide more
than it has been asked to, and may not innovate outside of the parties' submissions. It is therefore
timely at this stage to explore why state litigants themselves do not consider arguments related

to self-determination in their pleadings in relevant instances.
(B) The silence of states

Self-determination of the inhabitants of a territory has very rarely been argued by state litigants
in contentious cases before the Court. In the 1986 Frontier Dispute (Burkina Faso/Republic of
Mali) dispute cited above, Mali argued in its Memorial that there was room for a boundary
established via uti possidetis juris to be modified on the grounds of self-determination, while
Burkina Faso refuted this. The appointed Chamber acknowledged Mali's argument as depicted

in the citation above, but ultimately sided with Burkina Faso in the interests of stability. El
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Salvador also mentioned in the oral pleadings of Land, Island and Maritime Frontier Dispute
(El Salvador/Honduras: Nicaragua intervening) that, "'There must be a connection between [the
law applicable to the determination of land territory] and other related norms, of self-
determination, and of basic human rights." Aside from these incidents, self-determination has
more generally been raised by state litigants in two instances, neither of which were territorial

disputes.

The first occasion was in the East Timor case. Portugal argued that Australia, in negotiating and
concluding the 1989 Treaty with Indonesia (which created a Zone of Co-operation in a maritime
area between 'the Indonesian Province of East Timor and Northern Australia’), failed to respect
Portugal's powers as the Administering Power of East Timor, and violated the East Timorese
people’s rights to self-determination. Regrettably, the Court did not have the opportunity to go
further on the merits due to a lack of jurisdiction.

The second contentious dispute where a state litigant raised the matter of self-determination
was in the 1963 Northern Cameroons case. The Northern Cameroons were one half of a territory
under the British Mandate after the Second World War (the second half being Southern
Cameroons), governed by a UN Trusteeship Agreement. In 1960, the UK organized a plebiscite
to ascertain the wishes of its inhabitants, and the outcome was that the Northern Cameroons
joined the newly independent Federation of Nigeria. The UN General Assembly therefore
terminated the Trusteeship Agreement in 1961. The Republic of Cameroon, previously under
French administration and a sovereign state and UN Member since 1960, challenged this
outcome, arguing that the UK had poorly administered the plebiscites which "altered the normal
course of the consultation with the people’. The Republic of Cameroon's concern was that the
people of Northern Cameroons had not freely expressed their will, questioning whether their

self- determination had been properly exercised.

Aside from these two cases, neither of which were territorial disputes nor moved to the merits,
there has been no further record of state litigants bringing up concerns of self-determination of
their inhabitants in territorial disputes — even in the most prompting of instances with palpable
repercussions for inhabitants. In Sovereignty over Certain Frontier Land for instance, where the
Court had to determine whether Belgium or the Netherlands had sovereignty over two
amalgamated zones (referred to as plots nos. 91 and 92) in the enclaved communes of Baerle-
Duc (Belgian) and Baarle-Nassau (Dutch) on the Belgo-Dutch frontier, the identity of the
inhabitants of the two areas was not even mentioned as a consideration, and the dispute was

predictably resolved on the grounds of a treaty.
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The main reason why state litigants do not raise such concerns in their pleadings is the
prioritization of their territorial integrity. The principle of territorial integrity safeguards a state's
territorial framework and represents the state's ‘oneness’ or ‘'wholeness'. Enshrined in Article
2(4) of the UN Charter, it is 'one of the key constituent principles of the overarching concept of

the sovereignty of States'.

Territorial integrity has traditionally been understood to belong to an existing state resisting
peoples’ claims for the right to self-determination. The tension between territorial integrity and
self-determination is therefore a synecdoche of the wider tension between sovereignty and
human rights as, in the words of Professor Malcolm Shaw, 'The principles of domestic
jurisdiction, non-intervention and territorial integrity would appear to pull in one direction,
while the principles of self-determination and human rights may be seen as pulling in precisely

the opposite way.'

However, such an understanding of territorial integrity was recently challenged by the Court in
Chagos, where it was clarified that 'the peoples ... are entitled to exercise their right to self-
determination in relation to the territory as a whole, the integrity of which must be respected by
the administering Power'. Territorial integrity as the peoples' right, under customary
international law, is therefore a 'corollary of the right to self-determination’. While this people-
centric understanding of territorial integrity was met with understandable resistance by some
states, it may weaken the traditional understanding of territorial integrity as the existing state's
entitlement in future litigation. Presently, however, self-determination has always been
compromised by the traditional understanding of territorial integrity, the latter benefitting solely

the state to a greater degree.

Indeed, a state litigant choosing to raise the matter of self-determination before the Court runs
the risk of exposing the desires of its people that may be conflicting to its own. Therefore, state
litigants will naturally raise the argument of self-determination if the peoples' desires align to
the state's, in order to bolster their interests. In such instances, the argument of self-
determination is raised as a rhetorical tool — a powerful 'discourse of public persuasion’. Human
rights are generally considered to be employed as such in international law, and this has also
been observed in international litigation where state litigants have raised human rights
arguments in their pleadings to powerfully buttress their principal claims. Self-determination
would be employed no differently, particularly as many scholarly works have noted the
discrepancies between its promising rhetoric and its more sober and arbitrary practice. Self-
determination can therefore serve as part of a state litigant's litigation strategy, reinforcing other
arguments more firmly anchored in the Court's practice in territorial disputes. As Rosalyn
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Higgins described, it is 'part of the armoury of rhetoric in what is essentially a dispute about

territorial title'.

IV. FROM RHETORIC TO REALITY: INTEGRATING SELF-DETERMINATION IN

TERRITORIAL DISPUTES

It has been established that although self-determination enjoys prominence in international law,
and although territorial disputes can bear significant ramifications for the peoples on the state
litigants' territories, the desires of the latter play no role in territorial disputes before the 1CJ.
From the latter's perspective, this is because self-determination does not fit into the hierarchical
title system that the Court has developed and consolidated in its jurisprudence (Section 2), goes
against the principle of stability, and because states do not often raise such concerns in their
pleadings (Section 3.1). As for states themselves, they do not bring up concerns of their peoples'
self-determination in such disputes as it may run counter to their territorial integrity, and is

therefore only rhetorically employed if buttressing their interests (Section 3.2).

Is there any way for self-determination to move from rhetoric to reality in territorial disputes?
Self-determination is considered by some to enjoy jus cogens status and could therefore, in
theory, nullify any territorial boundary treaty in conflict with it, pursuant to Article 66(a) VCLT,
if a state raised this before the Court. However, given states' esteem for territorial integrity, this
seems very unlikely. It is rendered even more unlikely by the fact that the Court's established
approach to territorial disputes prioritizes such treaties — whether modern or colonial
agreements — regardless of their content that may, in certain instances, conflict with peoples'

desires.

Thus, legal titles would not appear to be a way for self-determination to be factored into
territorial disputes. The subsequent title, however, yields such potential: in assessing the
existence of a state's effectivités over a disputed territory, not only could the state's intention to
govern a disputed territory be considered, but so could the desire of the people to be governed.
This proposal may allow for an acknowledgment of peoples’ desires in territorial disputes
without upending the Court's firmly anchored approach precast through years of jurisprudence.

This proposal is explored below.
(A) Self-determination in the examination of effectivités

Let us recall that effectivités is where a state exercises or displays its authority over a territory
and thereby its intention and will to act as sovereign. It may display its authority through

adopting or enforcing legislation or administrative measures (such as collecting taxes), building
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infrastructure or regulating economic activities. For example, Malaysia adopted legislation
regulating turtle egg fishing and established a bird reserve on the islands of Ligitan and Sipadan
in Sovereignty over Pulau Ligitan and Pulau Sipadan. Bahrain drilled artisan wells and
navigational aids on the small island of Qit'at Jaradah in Maritime Delimitation and Territorial
Questions between Qatar and Bahrain.In Sovereignty over Pedra Branca/Pulau Batu Puteh,
Middle Rocks and South Ledge, Singapore investigated marine accidents, controlled lighthouse
visits and installed naval communication on the Pedra Branca/Pulau Batu Puteh islet.

The key to the validity of effectivités in the Court's eyes is that such manifested exercises of
displays of authority must be carried out a titre de souverain: with the intention to act as
sovereign. But what about the people living on this territory? Do they desire to be governed by
the state? When assessing effectivités, only the state's actions and intentions are considered.
This is particularly detectable in instances where human behaviour is assessed in order to prove
a state litigant's effectivités. Acts by human beings can prove effectivités as well, if they reflect
an acte de souverain — in other words, if the people are acting ‘on the basis of official regulations
or under governmental authority'. Therefore, it is not enough for people to simply be situated
on a piece of land, or be nationals of the state litigant, for the latter's effectivités to be proven.The
state must manifest the exercise of state sovereignty over such people (through legislative,
administrative or regulatory acts, for example ) as well as its intention to act as their sovereign.
In the words of one author, 'adjudicators have distinguished the presence of individuals as
private persons on the one hand and from their presence a titre de souverain, on the other'.

For example, the 'fishing and piratical activities in the waters in the Straits of Singapore,
including in the area of Pedra Branca/Pulau Batu Puteh' of the nomadic people of the sea named
the Orang Laut were considered to be evidence of Malaysia's sovereignty over the disputed
territory in the 2008 Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South
Ledge (Malaysia/Singapore) case. This is because Malaysia provided evidence — writings of
British officials in Singapore — of the 'nature and degree of the Sultan of Johor's authority' over
them. It was not the fact that the Orang Laut had made this maritime area their habitat, but the

fact that the Sultan exercised authority over them.

Conversely, the use of waters around Ligitan and Sipadan by Indonesian fishermen was not
considered by the Court to reflect Indonesia's intention and will to govern those disputed
territories in Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia/Malaysia). There
was no evidence, on the basis of official regulations or under governmental authority, that
Indonesia had the intention and will to govern them.Nor were human activities upheld in the
1999 Kasikili/Sedudu Island (Botswana/Namibia) case, where Namibia justified its sovereignty
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over Kasikili Island on the grounds of, inter alia, its effectivités over a village community in the
Namibian region of Caprivi named the Masubia between at least 1890 and the late 1940s. This
IS because there was nothing showing that the presence of the Masubia people was linked to
territorial claims by the Caprivi authorities. Moreover, it noted that it was 'not uncommon for
the inhabitants of border regions in Africa to traverse such borders for purposes of agriculture

and grazing, without raising concern on the part of the authorities on either side of the border'.

Therefore, the key criterion according to the Court is the state's authority over the people, proven
by an act and its intention to govern them. But a deeper examination reveals that the peoples'
consent and acceptance to be ruled by the claiming state litigant is in fact an implicit element
in this assessment as well. They, for instance, use the hospitals that the state litigants claim to
have built, or pay the taxes that the state litigants impose. Such responsiveness exhibits their
allegiance to the state litigant in question and their acceptance of the state's sovereignty.
However, the peoples' consent is not explicitly acknowledged or examined in territorial

disputes.

In the Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge
(Malaysia/Singapore) example mentioned above, the Orang Laut had to have consented to the
Sultan of Johor's authority even if no mention was made of this. If there was any evidence that
the Orang Laut were inhabitants of the maritime area, but rejected the authority of the Sultan,
then Malaysia's effectivités could not have been upheld by the Court. It is not only the state's
intention to govern a people, but also the latter's desire to be governed by the state, that has
value in the claim of effectivités. However, no mention is made of this in the analysis of

effectivités by the Court.

Even in the Western Sahara advisory opinion, a unique instance where the Court was tasked
with assessing the allegiance of a people to a contending state litigant, the analysis privileged
the latter's actions and intentions with little to no analysis of peoples' own desires. Indeed, in
examining the ties between the territory of Western Sahara and the Kingdom of Morocco and
the Mauritanian entity at the time of colonization by Spain, the Court had to assess whether
Morocco had exercised effectivités over Western Sahara. When observing the particular

historical circumstances of Western Sahara, the Court noted that:

Political ties of allegiance to a ruler ... have frequently formed a major element in the
composition of a state. Such an allegiance, however, if it is to afford indications of the ruler's
sovereignty, must clearly be real and manifested in acts evidencing acceptance of his political

authority. Otherwise, there will be no genuine display or exercise of state authority.
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Circumstances therefore called upon the Court to adopt the foreign practice of assessing the

peoples' allegiance to determine Morocco's effectivités.

Morocco, therefore, presented evidence to show the allegiance of Saharan caids to the Sultan in
order to demonstrate the ‘internal' display of authority invoked by Morocco. The evidence
included 'dahirs and other documents concerning the appointment of caids, the alleged
imposition of Koranic and other taxes, and what were referred to as “military decisions” said to
constitute acts of resistance to foreign penetration of the territory'. The evidence of the peoples'
allegiance presented by Morocco and referred to by the Court did not demonstrate their explicit
willingness or loyalty — rather, it was evidence of the state's willingness to rule over them. The
exception was Spain's counterargument that the tribes of Western Sahara did not pay taxes — an
explicit indication of the peoples' allegiance to the state as opposed to the state's intention to
rule over them. Therefore, even when the Court was explicitly tasked with assessing the
allegiance of a people, the evidence focused on the state's actions, with peoples’ desires implied

possibly by a lack of proven protest.

To include self-determination into the assessment of a state's effectivités, the Court would first
identify the acts of private persons allegedly indicative of the state's effectivités and assess
whether such actions have taken place on the basis of the state's authority. In this assessment,
however, the Court would not satisfy itself by assuming the peoples' allegiance due to their
passive acceptance of the state's actions, but verify that they exhibit allegiance and a desire to
be governed by that state and explicitly affirm this. In Sovereignty over Pedra Branca/Pulau
Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), the Court would have
therefore not only analysed the Sultan of Johor's authority over the Orang Laut, but briefly
considered if the Orang Laut accepted such authority and explicitly stated that this were the

case.

Such a subtle shift does not compromise the principle of stability of boundaries as, when the
Court examines a state litigant's effectivités in the absence of a suitable preferred legal title, it
is already forfeiting the stability of boundaries that a treaty may offer. Territorial integrity also
remains intact as the state litigant's acts and intentions to reign over a disputed territory are still
an important part of the analysis. If, in the assessment of the peoples' desires when examining
effectivités, such desires are not in alignment with the state's actes de souverain, then effectivités
would not be upheld as a valid title in the given context. In such a scenario, the Court would
still have other more subsidiary means to resolve the territorial dispute pursuant to its practice,

such as the principle of equity.
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In sum, peoples' desires may be identified and specified when assessing effectivités — whether
it is being assessed through general authoritative acts of the state litigant, or actes de souverain
carried out by human beings. In both instances, this subtle shift would indicate that the peoples’
desires do, in fact, matter in this assessment. The question remains of how to assess peoples'’

desires in such contexts, which is treated in the following section.
(B) Evidence of peoples’ desires in practice

How would peoples' desires be proven in such instances? Oftentimes, peoples’ self-
determination is expressed through plebiscites or referenda. Three types of plebiscites have been
distinguished in doctrine: (i) territorial plebiscites deciding between the territorial claims of two
countries, (ii) plebiscites by a people exercising the right to internal self-determination (access
to democratic rights within their country),and (iii) secession plebiscites by a people exercising
the right to external self-determination (in other words, deciding to separate from a nation).
However, such evidence is not expected to form part of the pleadings in the context of territorial
disputes before the Court, which are decided between states on the grounds of title, and not
peoples’ desires. Three factors may serve as indicators in assessing peoples' desires when
considering an argument of effectivités, each grounded in the Court's jurisprudence.

The first indicator is any action in response to governmental displays of authority that signify
acceptance. An example is when people pay the taxes imposed by the state — many state litigants
have referred to this in their arguments of effectivités.Other examples may typically include
making use of the infrastructure built by the state litigant — such as hospitals or schools.A
contrario, non- compliance displayed by people may be a sign that they do not accept the
sovereignty of the authority claiming to exercise effectivités. As discussed above, peoples'
actions reflecting their acceptance are merely implied in the Court's reasoning, as focus is placed

on the state litigant's actions.

The second indicator is disloyalty, by serving any other sovereign. Servitude towards another
sovereign would indicate a lack of exclusive obedience and respect for the state litigant claiming
effectivités, and therefore compromise this argument. This was seen in Maritime Delimitation
and Territorial Questions between Qatar and Bahrain, where Qatar and Bahrain had both
claimed sovereignty over the Islands of Hawar and Zubarah. Bahrain advocated its effectivites
over Zubarah, through the Naim tribesmen, who were ‘loyal to Bahrain' and exercised sovereign
authority within Zubarah on behalf of Bahrain. The Court refuted Bahrain's claim of effectivités
as there was no evidence that the Naim tribe exercised sovereign authority on behalf of Bahrain

within Zubarah. However, even if Bahrain's effectivités had been proven, the Court observed
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that the Naim people appeared to have allegiance elsewhere as well: 'there [was] also evidence
that some members of the Naim served both the Al-Khalifah and the Al-Thani [of Qatar]'.
Therefore, in this case, the lack of exclusive allegiance of the tribal inhabitants of the territory
to Bahrain served against it. This is an example of how peoples' lack of allegiance can also

invalidate claims of effectivités.

A third possible indicator is the nationality of the people on the disputed territory. An example
of this was seen in Land and Maritime Boundary between Cameroon and Nigeria, where Nigeria
referred to the Nigerian nationality of the Bakassi population in arguing that it had effectivités
over the Peninsula. Nationality in and of itself cannot form the basis for effectivités; the Court
has made clear that the mere presence of people — whether nationals or not — on a disputed
territory is not indicative of any state's territorial sovereignty, and has given no indication in its
case law of nationality playing a significant role in such contexts.However, as argued by Sir
Gerald Fitzmaurice, the presence of settlers in a territory of a certain nationality may be an

element in showing the existence of effectivités of the parent state.
V. CONCLUSION

This article sought to address the underexplored paradox of the absence of self-determination
in territorial disputes before the 1CJ, despite the occasional repercussions of territorial disputes
on local populations and the prominence of self-determination in international law. This leaves
self- determination as no more than a rhetorical tool scarcely used to reinforce other arguments.
This is because the Court prioritizes the principle of the stability of boundaries and states
prioritize their territorial integrity. While the latter is a cornerstone principle of international
law, and the former an acceptable concern in the pursuit of safeguarding enduring peace
between states, peace also encompasses human security and respect for human rights. Judge
Bennouna has opined that '[t]he exercise of sovereignty has ... become inseparable from
responsibility towards the population. This new approach to sovereignty should certainly be
present when the Court rules on the course of boundaries between States'.A possible means to
achieve greater balance between these delicate factors may be through effectivités which, as
described by one state litigant 'is the only satisfactory way of dealing with the emotively real

and ethically unavoidable question of the link between man and the land'.

It has been proposed in this article that, in the examination of effectivités, peoples' desires
should be separately examined and acknowledged as opposed to assumed in determining a
state's actes de souverain. Such an approach may moderately help create more equilibrium,

involve peoples' desires into territorial disputes, and make room for the consideration of self-
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determination. If the peoples' desires are not in alignment with the state litigant's intentions to
rule, then forcing a state's control over a people against their will stands in direct violation of
the principle of self-determination.

This author is nonetheless aware that a judgment alone cannot bring self-determination to life;
it is a complex political process stemming far beyond the Peace Palace and involving multiple
actors and intricacies. Rather, this study offered reflection on how self-determination could be
given more relevance in the context of international dispute settlement, thereby extending
beyond the lip-service it is paid in various declarations and treaties. The reflections herein
aspired to take a closer step to 'balanc[ing] caution with idealism, and sovereignty with human

rights' in disputes impacting people before the Court.
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