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Rape- A Victim’s Offence?

AMBER SINGH!

ABSTRACT
Rape has been defined under section 375 of Indian Penal Code, 1860. Its punishment is

laid down in section 376 of IPC, 1860. However there has been no prescribed procedure
to guide how rape a victim should be perceived by the society. Rape dumps its victim in the
darkness and hopelessness which is accompanied by hostile behavior expressed by the

family and the immediate surroundings.

In the light of the above statement this article seeks to analyse the role of a society and

authority, which it has to play while dealing with a rape victim.

|I. INTRODUCTION

Rape, a common term in modern days used for an uncommon offence. It is one of the most
heinous crimes that can be committed against human beings. In 2018, India witnessed 33,3562
rape cases. In 2018, 51.9% rape victims were aged between 18 and 30 years, 18% above 30
and below 45 years, 2.1% above 45 and below 60 years.® According to the National Crime
Record Bureau, every 4" victim of rape is a minor. These figures are sufficient to exhibit the

worsening condition of females in Indian society.

The Indian society has been always known for its rich and diverse, cultures and traditions.
Women in Indian society have been always seen as an epitome of goddesses. They are always
respected in society. Whenever any girl child is born, the parents of such child really feel
blessed. But if we look at the present scenario, almost every parent of a girl child do have some
amount of fear regarding the well-being and security of their child.

Good that India doesn’t stands among top ten countries where the incident of rape is statistically
very high but that should not calm our obligations because a rape victim in India, has to undergo
a very difficult path, as compared to other countries. Not only she has to go through physical
pain but also through mental and emotional pain. Physical pain is recoverable with the passing
time but it is very difficult to heal the mental and emotional pain that a rape victim has to suffer

! Author is a student at Amity Law School, Amity University Chhattisgarh
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due to the approach of society towards such person.

Rape is always perceived as a taboo in Indian society. A victim of rape is always looked upon
as someone who has no right to live anymore in this world. The status of a female suddenly
degrades, as being from an epitome of pride and goddess to a blot on family’s fame and name.
She is started being regarded as a burden on her parents. Her life, ambitions, pride despairs in
the thin air. But have we ever given a thought to a very basic unanswered question that why a
rape victim has to undergo through such trauma without any fault on her part. She is just a
victim just like any other victims of other offences. Why our society treats such victims with
so much inferiority? Instead it is the accused which should be subjected to such treatment but
our society rarely cares about consequences of their such behaviour. Though it is not easy to
admit but the fact is, the offence of rape doesn’t affects a person so much as the behaviour of
society, towards such person. She is subjected to constant reactions filled with shame and
inferiority.

Il. INDIAN SOCIETY AND RAPE

The Indian society is a patriarchal society which is inclined more towards males. Females are
generally considered as second-class citizens. A male internalize this at a very young age. A
girl’s wishes and her opinions are never treated at par with that of boy’s. The female child

learns to be submissive from the very beginning.

This patriarchal setup has played a significant role in developing and promoting what is
commonly known as Rape Culture in India. Rape culture is a term which implies a social
environment in which rape is considered a regular and normal offence but its victim is regarded
as a being not even qualified to live among human beings. Rape culture envelopes behaviors
such as victim blaming, slut-shaming, sexual objectification, trivializing rape, denial of
widespread rape, refusing to acknowledge the harm caused by sexual violence, or some
combination of these.

The horrific Nirbhaya incident of 2012 caused nationwide protest and display of anger against
such barbaric act. These sheer protests and anger of people compelled the Government to bring
about reforms in our rape laws. But it is evident that these reforms and anger has failed in
curbing this evil of the society. Even after 2012, thousands of rape cases have being reported
in recent years. The latest additions to the list are, Hyderabad rape incident of Dec, 2019;
Kathua (a place in J&K) rape of Jan, 2018 and many more. These cases were highlighted either
because they were committed in urban areas or due to some political reasons. But the concern

1s many rape cases don’t even come out in the public domain and remains unreported. The
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traits of patriarchal society have contributed to a large extent in the abrupt of number of rape

cases in India. For example,
A. Cultural Taboo

The Nirbhaya incident has broken the cultural stigma of not discussing about sexual violence.
It has kicked off a wave of sustained protests in India and a more open dialogue about sexual
violence. But rural part of the country is still untouched by such reforms. Whenever any girl
becomes victim of such incident, she feel ashamed to tell it to others. In some cases they don’t
even inform their parents or guardian. According to India’s National Family Health Survey,
80% of women who have experienced sexual violence never tell anyone about it. The factors
which cause inhibitions in such victim are most prominent events that eventually led to the rise
of such cases. Such incidents are supposed to bring defamation to the victim’s family. Thus
informations regarding such incidents remains confined to the victim or her family. They also
feel that if anyone comes to know about such incident his/her daughter will not be able settle
in her life or they will be boycotted by the society and no one will associate with such family.
Some parents even starts doubting their guardianship for not being able to brought up their

daughter properly.

The society instead of questioning and disgracing accused starts discriminating the victim. But
we need to question ourselves that does she really deserve such treatment. A girl who has been
physically and emotionally exploited further becomes the subject of society’s gossips. She
faces people’s taunts in her everyday’s life. But the accused is never shown such humiliations.
Their act is considered as normal which is expected from them. The victim or her family is
made to realize that they should have been more vigilant and protective.

These factors eventually lead to the non-disclosure of information and knowingly or
unknowingly the society contributes to it. The non-disclosure of information creates an
impression in the mind of accused that they will anyhow escape the punishment for such act

and encourages them to commit further such acts.
B. Marrying a Rape Victim

India is departing from its orthodox approach of not talking freely and openly about sexual
offences. But this approach is still prevailing when it comes to the point of marrying a rape
victim. Most of the boys and family still feel ashamed to associate with such person or family.
They feel that their reputation will be affected. Though no one can be forced to marry a rape’s
victim. But they all have some moral obligations towards such person. They need to realize

that their refusal to marry a girl for a reason, in which such girl has not played any part, is
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contributing to the development of rape culture in our country. It is also indirectly helping the
accused to escape the punishment because a victim or her family will not disclose the
information because they know that no one will marry his/her daughter once they come to know
that she had fell prey to such monstrous act

I11. STEPS TO ENSURE VICTIM FRIENDLY RESPONSES AND PROCEDURES FOR

PROSECUTING RAPE

The mother organisation which governs The Government has enacted and amended many laws

for the friendly and convenient trial of rape victims. Some of them are:

1. According to Proviso to section 154(1) of Code of Criminal Procedure, 1973,
information for lodging the FIR shall be given to a woman police officer or any other

woman officer.

2. According to second Proviso to section 154(1) of Code of Criminal Procedure, 1973,
the information of a person, against whom rape is committed or attempted and who is
permanently or temporarily, physically or mentally disabled shall be recorded at her

residence or a place of his choice.

3. According to second Proviso of section 157(1) of Code of Criminal Procedure, 1973,
the statement of a rape victim shall be recorded, at her residence or a place of her choice
by a woman police officer in the presence of her parents or guardian or near relatives or

social worker of the locality, for the purpose of investigation.

4. Section 164(5A)(a) of Code of Criminal Procedure, 1973, states that the statement of a
rape victim shall be recorded by a Judicial Magistrate as soon as the commission of the

offence is brought to the notice of the police.

5. Section 164A of Code of Criminal Procedure, 1973, provides for the consensual medical
examination of the victim within 24 hours of lodging of FIR. Such medical examination
shall as far as practicable be conducted by a female registered medical practitioner or in
her absence by a male registered medical practitioner in the presence of a female

attendant.

6. According to section 164(5A)(b) statement recorded under section 164(5A)(a) of Code
of Criminal Procedure, 1973, shall be considered a statement in lieu of examination-in-
chief, mandated by section 137 of the Indian Evidence Act, 1872.

7. The guidelines issued by the Ministry of Health and Family Welfare in 2014 laid down

a standard procedure to be followed by the hospitals and other authorities in treating or
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examining a rape victim:*

a.

No medical examination shall be conducted without the consent of the victim
or her family or guardian or relatives. No court of law or police can force the

survivor to undergo medical examination.

In case the victim is a child under 12 years of age, consent foe examination

needs to be sought from the parent or guardian.

It has been made incumbent on every government hospitals in the country to

treat rape victims free of cost, even post treatment will have to be free.
Never say or do anything to suggest disbelief regarding the incident.
Do not pass judgmental remarks or comments that might appear unsympathetic.

Emphasize that this is not a loss of honour, modesty or chastity but a violation
of her rights and it is the perpetrator who should be ashamed.

Appreciate the survivor’s strength in coming to the hospital as it can serve to

build a bond of trust.

Police personnel must not be allowed in the examination room during the

consultation with the survivor.

In case of a minor/person with disability, his/her parent/guardian/any other
person with whom the survivor is comfortable may be present at the medical

examination.

History taking and examination should be carried out in complete privacy in the
special room set up in the hospital for examination of sexual violence survivor
[One Stop Crisis Center (OSCC)].

Providing treatment and necessary medical investigation is the prime
responsibility of the examining doctor. Admission, evidence collection or filing

a police complaint is not mandatory for providing treatment.

If a person has come directly to the hospital without being so required by the police or any

authority, the hospital is bound to provide treatment and conduct a medical examination with

consent of the victim/parent/guardian.

“Dr. Dasari Harish, The Ministry of Health & Family Welfare Guidelines Regarding Consent & Examination of
a Female Survivor of Sexual Offence- An Overview, http://medind.nic.in/jbc/t15/i1/jbct15i1p50.pdf
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V. CONCLUSION:

Rape has long lasting mental effects on the survivor. Their self-confidence and inner
conscience gets totally deteriorated. It is the time that one should offer a shoulder to support
her. They should be not afraid of not getting acceptance and respect in the society. They should
be made to realize that whatever be the situation the society is always ready to accept her and
help her in journey of getting justice. They should be not afraid in expressing their pain to
anyone. The society has always been selective towards such victims but now it is the high time
to unite our voice towards such evil and help in uprooting such offences from our society. We
need to realize that the government is doing the best they can but in such cases it is the society

which has to play a vitol role. So are we playing our part?
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