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Obligations of Parties in Proving Facts 

Before Courts: An Analysis 
    

DR. J. JAMES JAYAPAUL
1 

         

  ABSTRACT 
The main objective of a litigant is to won a case. For that the parties has to prove their side 

beyond reasonable doubt . The two main concepts followed are Onus Probandi , which 

means the party who ascertains a fact has to prove it. Another concept is Factum Probans 

which means the exact evidence that has to be brought for proving the case. After bring 

these two concepts alive , the parties has to make the court admissible of their side evidence. 

The fact which was ascertained by a particular party has to be proved by him. The duty to 

establish a fact lies on the plaintiff or defendant in civil suits and the prosecution or accused 

in the criminal cases. The parties in the proceedings have to follow the prescribed sections 

in the Indian evidence act , 1872 . Previously burden of proof deals in sections from 101 to 

114 A. In the new amended Bharatiya Sakshya Bill , 2023 , it comes under sections 104 to 

120. I have discussed in this article about the mode of proving the case and the difficulties 

in the procedures of proving.  

Keywords: Parties, Evidence, Proof, Burden, Admissibility, Proved. 

 

I. INTRODUCTION 

The court is having the right of presumption based on the facts provided by the parties.  Section 

101 of the Indian Evidence Act promulgates the "Obligation to prove anything" . As per this 

condition, a party should lay out the presence of any realities he guarantees for the court to 

manage on his lawful privileges or commitments in view of such realities. The obligation to 

prove any claims is expressed to be on a party when they have an obligation or commitment to 

prove a fact. The court may presume a fact of its existence otherwise shall presume of its 

truthfulness or conclusively presume it to be totally true. The presumptions may be about either 

law or a fact. If the court accepts the fact of a party then it can be said that that fact has been 

proved.  

Next Section 102 deals about, “On whom the burden of proof lies”. This section restores the 

“burden of proving the facts in any suit or proceeding on that person who would fail in case no 

evidence is given on either side”. Here, the obligation to prove anything is on the person who 

 
1 Author is a Principal (FAC)/ Associate Professor at Government Law College , Ramanathapuram, India. 
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will endure on the off chance that the particular party  doesn't demonstrate the reality. Where 

the acceptability of one truth relies on the evidence the another reality, the party who needs to 

demonstrate it should demonstrate the reality on which suitability depends. 

II. BURDEN TO MAKE AN EXACTING EVIDENCE ADMISSIBLE 

The obligation to prove any claims in the feeling of the weight of presenting proof may and 

continually moves during the preliminary. There are many cases in which the party on whom 

the obligation to prove any claims in the main example falsehoods might move the weight to 

the opposite side by demonstrating realities leading to an assumption in support of himself. In 

Narayan Govind Gavate Etc vs State Of Maharashtra  Held by Supreme court "As applied to 

judicial proceedings the phrase 'burden of proof' has two distinct and frequently confused 

meanings: (1) the burden of proof as a matter of law and pleading-the burden, as it has been 

called, of establishing a case, whether by preponderance of evidence, or beyond a reasonable 

doubt; and (2) the burden of proof in the sense of adducing evidence”. 

Generally , this lesser weight is released by only appearance that there is proof for the situation 

which upholds the case set up by the party which comes to Court first, regardless of the side 

which has driven that proof. An out and out excusal in limine of a suit or continuing for need 

of proof is consequently frequently stayed away from. Be that as it may, the weight of laying 

out or general obligation to prove any claims is heavier. At times, proof coming from the side 

of the opposite parties, as either their confirmations or direct or inability to oppose, may 

reinforce or will generally uphold a petitioner or alternately offended party's case such a lot of 

that the heavier weight of demonstrating or laying out a case, as recognized from the simple 

obligation of presenting or showing the presence of some proof on record expressed in section 

102, is itself released. Adequacy of proof to release the onus probandi isn't, aside from examples 

of barefaced backwardness in evaluating evidence. 

III. DIFFERENCE OF BURDEN OF PROOF AND ONUS OF PROOF 

In the burden of proof , the burden to prove anything stays consistent all through the judicial 

actions and normally falls on the party who states the confirmed of the issue. For example, in a 

civil case, the weight ordinarily lies on the plaintiff, while in a criminal case, it lays on the 

prosecution. 

But in the onus of proof , it alludes to the weight of showing proof or introducing verification 

of explicit realities claimed by a party. Dissimilar to the obligation to prove anything, which 
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stays consistent, the onus of proof can move during the preliminary in view of the proof 

introduced by each party. 

The onus of confirmation is dynamic and may move starting with one party then onto the next 

relying upon the proof introduced during the preliminary. At first, it lies on the party who might 

be fruitless on the off chance that no proof at everything was given on either side.It principally 

includes the introduction of proof to help explicit statements made by a party. This could 

incorporate demonstrating the validness of reports, laying out the believability of witnesses or 

showing the event of specific events.Initially, the onus of verification lies with the party who 

might be ineffective assuming no proof were introduced on one or the other side. 

Notwithstanding, it can move during the preliminary in light of the proof introduced by each 

party. 

In Anil Rishi Versus Gulbark Singh2 Held by Supreme Court that , “There is another aspect of 

the matter which should be borne in mind. A distinction exists between 

a burden of proof and onus of proof. The right to begin follows onus probandi. It assumes 

importance in the early stage of a case. The question of onus of proof has greater force, where 

the question is which party is to begin. Burden of proof is used in three ways : (i) to indicate 

the duty of bringing forward evidence in support of a proposition at the beginning or later; (ii) 

to make that of establishing a proposition as against all counter evidence; and (iii) an 

indiscriminate use in which it may mean either or both of the others”. “The basic rule is section 

101 is inflexible. In terms of section 102 , the primary onus is always on the plaintiff and if he 

discharges that onus and makes out a case which entitles him to a relief, the onus shifts to the 

defendant to prove those facts, if any, which would disqualify the plaintiff to the equal”. 

Mentioning in pleadings isn't proof, undeniably less evidence. Issues are raised based on the 

pleadings. The defendant appellant party having not conceded or recognized the real connection 

between the parties, undeniably, the connection between the actual parties would be an issue. 

Alternately, the onus of verification is likely to changing elements all through the direction of 

proof assessment. This idea of moving onus has been reliably seen in lawful points of reference 

like Abdulla Mohammed Pagarkar v. State3 ,highlighting the static idea of obligation to prove 

anything rather than the unique idea of onus of confirmation. The expression "obligation to 

prove any claims" includes two particular understandings: first and foremost, as a lawful and 

procedural commitment and furthermore, as the obligation of introducing proof. Area 101 of 

 
2 2006 AIR SCW 2394 
3 1980 AIR 499 1980 
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the Indian Proof Demonstration tends to the previous, while Segment 102 arrangements with 

the last option. The previous remaining parts predictable all through legal procedures, while the 

last option is dependent upon modification in view of the proof introduced. This qualification 

is highlighted on account of Judgment pronounced in A. Raghavamma v. A. Chenchamma4. 

IV. ROLE OF PRESUMPTIONS IN THE PROCESS OF VALIDATION OF A CASE 

Presumptions are legitimate ends made by the court about the presence of specific realities. 

presumptions are an exemption for the typical decide that the party that affirms the presence of 

specific realities has the main obligation to prove any claims, however they dispense with this 

need. At the point when certain realities are accepted to exist, the party in whose favor they are 

dared to exist is feeling better of the obligation to prove any claims in such manner. Narrative 

Proof is dependent upon a few presumptions. presumptions might be isolated into three sorts: 

Natural presumptions, legal presumptions, and combined fact and law presumptions. It may be 

rebuttable presumptions and Irrebutable presumptions.  

At the point when an ensured duplicate of a unique report is introduced to the court, the law 

assumes that the duplicate is a veritable duplicate of the first proof, as per Section 79 of the 

evidence act . The court will derive that a full legal authority gave under the watchful eye of the 

court is by a genuinely approved individual, as indicated by Section 85 of the Evidence act . 

The presumptions of blamelessness is a lawful thought expressing that everybody is assumed 

honest except if demonstrated liable.   

Thomas J explained the need of having an impact on the viewpoint on this thought on account 

of the judgment in State of West Bengal v. Mohd. Omar5 .As indicated by him, the customary 

methodology of continually putting the weight of proof on the indictment helps just the accused 

for horrendous wrongdoings and makes fatalities for society. At the point when an examiner 

effectively lays out unambiguous realities of the case, the court should gather their reality and 

depend on such conditions. As such, after the court is happy with the prosecution's case, the 

obligation to prove any claims movements to the accused, since just the accused knows for each 

event committed. 

Justice Vivian Bose, had mentioned that section 106  is drafted to face certain exceptional 

matters in which it would be not possible for the criminal side prosecution to prove facts which 

are particularly within the mind of the accused. In Shambu nath mahra versus state of Ajmer 

(1956 SCR 199) the Honourable Judge held a principle that: "This lays down the general rule 

 
4 1964 SCR (2) 933, 
5 AIR 2000 SUPREME COURT 2988 
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that in a criminal case the burden of proof is on the prosecution and section 106 is certainly not 

mean to relieve it of that duty. On the opposite, it is drafted to meet certain exceptional cases in 

which it would be not possible, or it would be hard for the prosecution side to prove the facts 

which are 'chiefly’ within the familiarity of the accused side and which he could confirm easily." 

V. CONCLUSION 

As should be visible, the Indian Evidence Act of 1872 is a very much systematized rule that 

manages the issue of the obligation to prove any claims. The facts in issue and the relevant facts 

are the main skeleton of the evidence produced and they also help in proving the facts of a case 

by both parties to prove their sides. The ongoing developments in electronic proof and 

obligation to prove any claims, then again, require extra clearness, especially with regards to 

legal understanding. Many cases in our law enforcement framework have not brought about an 

effective conviction. The traditional methodology of courts on the idea of assumption of honesty 

and the commitment to show mental angle, authorities on the matter agree, is to be faulted. 

Subsequently, it was resolved that drifts that abuse any guideline should be switched. In any 

case, it is basic to ensure that these improvements don't imperil the Judiciary.     

***** 
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