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Judicial Appointments and the
Representation of Marginalized

Communities in India: A Critical Analysis

VAKEEL! AND DR. HARVINDER BARAK?

ABSTRACT

The Indian judiciary is one of the most powerful institutions in the country, with the power
to interpret laws, shape public policy, and uphold constitutional values. However, the
representation of marginalized communities within the judiciary remains a pressing issue.
This paper critically examines the judicial appointment process in India and its implications
for the representation of Dalits, Adivasis, women, and other marginalized groups. Through
a detailed analysis of the collegium system, historical underrepresentation, and the
potential impacts of inclusive reforms, this paper argues that the lack of diversity within the
judiciary impedes justice and undermines public trust. By proposing systemic changes and
affirmative action, this paper seeks to ensure that the judiciary more accurately reflects the
diverse population it serves.

Keywords: Collegium System, Marginalized Communities, Dalits, Adivasis, Caste-based

Discrimination, Gender Equality

I. INTRODUCTION

India's judiciary holds a central position in the democratic framework of the nation, interpreting
laws and safeguarding the rights enshrined in the Constitution. With the power to shape public
policy and determine legal precedents, the judiciary plays a crucial role in the lives of citizens.
However, despite the constitutional promise of equality and justice, the representation of
marginalized communities, including Dalits, Adivasis, women, and other underrepresented
groups, in India’s higher judiciary remains alarmingly low. This lack of representation can have
profound implications on the interpretation of laws and on the sense of legitimacy that

marginalized communities attach to judicial decisions.

India’s judicial appointment process is guided by the collegium system, a mechanism that has
come under scrutiny for its opacity and exclusionary practices. While merit is often cited as the

sole criterion for selection, this paper explores how systemic barriers, such as social
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discrimination, limited access to legal education, and the perpetuation of caste and gender

biases, impact the composition of the judiciary.

This paper critically analyzes the judicial appointment process in India, highlighting the
challenges faced by marginalized communities in attaining positions of judicial power. It also
explores the potential for reforms aimed at improving the inclusivity of the judiciary and

ensuring that it reflects the diverse socio-political landscape of India.
I1. THE JUDICIAL APPOINTMENT PROCESS IN INDIA

A. The Collegium System

The collegium system, which governs the appointment of judges to the Supreme Court and High
Courts, was established through a series of judgments by the Supreme Court. According to the
system, the Chief Justice of India (CJI) and a group of senior judges form a collegium
responsible for recommending judicial appointments. Although the system is intended to
preserve judicial independence, it has been criticized for its lack of transparency, accountability,

and inclusiveness.

In practice, the collegium system relies heavily on seniority and legal expertise as key criteria
for selection. This approach, while prioritizing experience, often overlooks the need for a more
diverse judiciary that reflects the broader socio-political fabric of India. The lack of diversity
within the collegium itself, which is predominantly composed of upper-caste male judges,

further exacerbates this issue.
B. Nominations and Selection Criteria

Judicial appointments are typically based on factors such as legal acumen, past judicial
experience, and recommendations from legal luminaries. However, these criteria, while
important, do not necessarily account for the social and economic realities faced by
marginalized communities, who may lack access to prestigious legal institutions or
opportunities for career advancement in law. The systemic discrimination faced by Dalits,
Adivasis, women, and religious minorities in accessing legal education and careers in law makes

it difficult for individuals from these communities to attain positions in the higher judiciary.
I11. HISTORICAL UNDERREPRESENTATION OF MARGINALIZED COMMUNITIES

A. Dalits and Adivasis

Despite constituting a significant portion of the Indian population, Dalits and Adivasis are
severely underrepresented in the judiciary. Historical social structures and discriminatory
practices, such as untouchability, have systematically excluded these communities from
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education and professional opportunities, including law. The lack of representation of Dalits
and Adivasis in the judiciary means that legal decisions are often made without fully
understanding the issues affecting these communities. This underrepresentation perpetuates a
cycle of exclusion and marginalization, where the judiciary fails to address the needs of the

most vulnerable sections of society.
B. Women in the Judiciary

Although women’s participation in India’s legal profession has increased, their representation
in the judiciary remains disproportionally low. As of 2021, women made up less than 30% of
the total number of judges in the Indian judiciary, with only a handful of women holding
positions in the Supreme Court. The gender gap in judicial appointments is reflective of broader
societal gender imbalances, including unequal access to education, employment opportunities,
and entrenched patriarchal attitudes. Female judges often face additional barriers, such as
societal expectations and biases regarding their professional competence. As a result, many
qualified women may be overlooked for appointments or may face significant hurdles in

advancing in their careers.
C. Other Marginalized Groups

Other marginalized groups, including Muslims, Scheduled Tribes, and backward classes, also
face challenges in gaining judicial appointments. These groups often lack the social capital and
resources necessary to succeed in competitive examinations and secure positions within the
judiciary. Moreover, the lack of representation of these groups in the judiciary further
exacerbates their social exclusion, as their interests may not be adequately represented in legal

decision-making.
I\VV. THE IMPACT OF LACK OF REPRESENTATION

A. Judicial Legitimacy and Trust

The underrepresentation of marginalized communities in the judiciary can undermine the
legitimacy of the judicial system, especially among those who feel excluded or misrepresented.
When citizens do not see individuals from their own communities in positions of judicial power,
they may question the impartiality and fairness of the legal system. The perception of a
homogenous, elite judiciary further diminishes trust in its decisions, particularly among

marginalized communities who already face systemic discrimination in other sectors.
B. Interpretation of Laws

Judicial appointments significantly impact the way laws are interpreted and applied. A lack of
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diversity within the judiciary can result in decisions that are disconnected from the realities
faced by marginalized communities. For instance, legal decisions related to caste
discrimination, gender-based violence, and land rights may not be fully informed by the lived
experiences of affected communities. A more diverse judiciary would be better equipped to

address such issues with the empathy and understanding necessary to ensure justice.
C. Social Justice and Equality

The judiciary plays a pivotal role in advancing social justice and protecting the rights of
marginalized groups. However, when the judiciary is dominated by individuals from privileged
backgrounds, it may fail to adequately address the concerns of these groups. For example,
despite the legal protections against caste-based discrimination and violence, marginalized
communities continue to face significant barriers to justice, which could be mitigated with a

more inclusive judiciary.
V. AFFIRMATIVE ACTION AND RESERVATIONS IN JUDICIAL APPOINTMENTS

A. The Debate on Affirmative Action

The debate over affirmative action in judicial appointments is a contentious one. Supporters
argue that reservations for marginalized communities in judicial appointments are necessary to
correct historical injustices and ensure that the judiciary reflects the diversity of the population
it serves. Proponents of affirmative action assert that without such measures, the judiciary will
continue to be dominated by elite, upper-caste men, and will fail to serve the interests of

marginalized communities.

Opponents, however, argue that reservations could undermine the merit-based nature of judicial
appointments and threaten the independence of the judiciary. They contend that judges should

be appointed solely based on their legal expertise and qualifications, rather than social identity.
B. A Balanced Approach

While the debate is ongoing, a balanced approach that combines merit-based appointments with
measures to promote inclusivity could be effective. For example, the judiciary could prioritize
increasing access to legal education for marginalized groups, while also ensuring that
candidates from diverse backgrounds are given due consideration in the appointment process.
Such an approach would not only enhance the legitimacy of the judiciary but also ensure that

the legal system serves the interests of all citizens.
V1. LEGAL AND POLICY RECOMMENDATIONS

To address the underrepresentation of marginalized communities in India's judiciary and ensure
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that the judicial appointments process is more inclusive, several legal and policy
recommendations can be proposed. These recommendations aim to enhance diversity in the
judicial system, promote fairness, and uphold the principles of justice as enshrined in the Indian

Constitution. Below are key recommendations:
A. Reforming the Collegium System for Transparency and Inclusivity

e Increased Transparency in Judicial Appointments: The collegium system, while
ensuring judicial independence, has been criticized for its lack of transparency. To
address this, the process for selecting judges should be made more transparent. This

could include:
o Publicly disclosing the criteria used for selecting judges.
o Publishing the names of candidates under consideration and their qualifications.

o Providing justifications for decisions made by the collegium, particularly in

cases where diversity is not sufficiently represented.

o Formalized Mechanism for Considering Diversity: The collegium system should
formally include diversity as a criterion for judicial appointments. This means ensuring
that candidates from marginalized communities—such as Dalits, Adivasis, women,
religious minorities, and other socially disadvantaged groups—are given due
consideration. Such a mechanism would prevent the perpetuation of an elite,
homogenous judiciary and foster a more balanced representation.

B. Implementing Targeted Affirmative Action in Judicial Appointments

e Reservation for Marginalized Communities: To address historical and structural
inequalities in access to the legal profession, affirmative action policies such as
reservation for marginalized communities could be introduced in judicial appointments.

These reservations could be implemented in a way that:

o Allocates a specific percentage of judicial appointments to individuals from
Dalit, Adivasi, and backward class communities, in line with constitutional

provisions.

o Ensures that such appointments do not undermine judicial independence but

rather address deep-rooted social injustices.

e Quota-Based Selection for Women: A specific focus on increasing the representation
of women in the judiciary is crucial. While the judiciary has made strides in appointing

female judges, more aggressive steps are necessary to achieve gender parity. A targeted
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approach, such as a gender quota for judicial appointments, would help ensure a more

balanced representation of women in the judicial system.
Promoting Legal Education and Access to Judicial Careers

Scholarships and Fellowships for Marginalized Communities: To bridge the gap in
legal education, the government and judiciary should promote scholarships and
fellowships for students from marginalized communities to pursue law degrees at
reputable institutions. Special programs aimed at mentorship and coaching for these
students could help them overcome barriers to entering the legal profession and

succeeding in competitive examinations.

Inclusive Legal Training Programs: Legal education should be made more accessible
to students from marginalized communities by establishing training programs that cater
to the unique challenges they face. Additionally, initiatives should be launched to
support and incentivize law firms, legal organizations, and courts to recruit and mentor

aspiring candidates from underrepresented backgrounds.

Expanding Access to Law Schools: Government initiatives to ensure greater access to
law schools for students from marginalized communities, particularly those in rural or
economically disadvantaged areas, could promote a more inclusive legal profession.
Law schools can set up rural outreach programs to provide counseling, career advice,

and financial aid for students interested in pursuing law.
Strengthening Diversity in the Judicial Selection Criteria

Broadening Selection Criteria Beyond Seniority: The current emphasis on seniority as
a primary criterion for judicial appointments can inadvertently favor candidates from
privileged backgrounds. To ensure diversity in the judiciary, the selection process

should expand its criteria to include:
o Demonstrated commitment to social justice and human rights issues.

o Experience working with marginalized communities, whether through legal

practice, advocacy, or social work.
o Aproven track record of promoting equality and fairness in previous legal roles.

Creating a National Judicial Appointment Commission (NJAC): The creation of an
independent body, such as the National Judicial Appointment Commission (NJAC),
with clear mandates to promote diversity and inclusivity in judicial appointments, could

be a step forward. This commission should be designed to ensure that appointments are
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made based on merit but also with a conscious effort to rectify historical

underrepresentation of marginalized communities.
Ensuring Inclusive Representation in Judicial Decision-Making

Specialized Courts and Bench Allocation: One way to promote greater representation
of marginalized communities within judicial decision-making is to ensure that
specialized benches or courts are set up to address specific issues affecting marginalized
groups, such as caste-based discrimination, tribal rights, gender-based violence, and
economic inequality. Judges with experience or a background in these areas should be
appointed to these specialized benches to ensure informed and compassionate decision-

making.

Judges’ Training on Social Justice Issues: Judicial officers should undergo mandatory
training and sensitization programs that focus on the challenges faced by marginalized
communities. This will enable judges to better understand the social realities of caste-
based discrimination, gender inequalities, and economic marginalization, and help them

deliver judgments that reflect the values of equality and social justice.
Public Awareness and Advocacy for Inclusive Judicial Appointments

Public Awareness Campaigns: Launching public awareness campaigns to educate
citizens about the importance of a diverse judiciary and the role of judicial appointments
in promoting social justice could create wider public support for inclusive reforms. Such
campaigns should be aimed at dismantling biases related to caste, gender, and class that

perpetuate the marginalization of underrepresented groups in judicial careers.

Civil Society Participation: Encouraging civil society organizations, especially those
working on behalf of marginalized communities, to actively participate in the dialogue
around judicial appointments can help ensure that the interests of marginalized groups
are adequately represented. These organizations can act as advocates for policy changes

and help bring public attention to the need for judicial diversity.
Ensuring Judicial Accountability

Regular Audits of Judicial Appointments: To assess the progress made in achieving
diversity and inclusivity within the judiciary, periodic audits should be conducted to
evaluate the demographic composition of judicial appointments. These audits should
consider the representation of marginalized communities and identify barriers that

continue to limit their participation in the judiciary.
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e Strengthening Legal Mechanisms for Redressal: A formalized mechanism to address
grievances related to discrimination in judicial appointments can be established. This
would enable individuals from marginalized communities to challenge exclusionary
practices and ensure that judicial appointments are made in accordance with principles

of equality and fairness.
VI1I. JUDICIAL PRONOUNCEMENT

A. Supreme Court Advocates-on-Record Association v. Union of India (1993)

In the landmark case of Supreme Court Advocates-on-Record Association v. Union of India
(1993), the Supreme Court established the collegium system for the appointment of judges to
the Supreme Court and High Courts. The case arose when the judiciary and the executive
disagreed over the process of judicial appointments, particularly the extent of the executive’s
role in the selection. The Court ruled that judicial appointments would no longer be made solely
by the executive, but instead the collegium system, consisting of the Chief Justice of India (CJI)
and a panel of senior judges, would have the final say in selecting judges. This decision
emphasized the importance of judicial independence, ensuring that the judiciary controlled its
own composition without external interference. While the ruling was significant for
safeguarding the independence of the judiciary, it did not directly address the representation of
marginalized communities in the judicial appointments process, an issue that would later be

raised in subsequent cases.
B. Second Judges Case (1993)

In the Second Judges Case (1993), the Supreme Court reinforced the decision made in the first
case, further clarifying the consultation process under Article 124 of the Indian Constitution
regarding judicial appointments. The case revolved around the disagreement between the
executive and the judiciary regarding the final authority in judicial appointments. The Court
ruled that the CJI and the senior-most judges of the Supreme Court must consult each other
and have the final say in appointing judges to the Supreme Court and High Courts. The Court
expanded the collegium system and emphasized that the executive’s role was only that of a
recommendatory body, not a decision-making authority. This ruling further entrenched
judicial independence but did not discuss the need for diversity or the inclusion of marginalized

groups in the judicial selection process, leaving the issue of representation unaddressed.
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C. Third Judges Case (1998)

The Third Judges Case (1998) further solidified the collegium system and clarified the
procedure for judicial appointments. This case addressed the interpretation of the consultation
process, specifically regarding the appointment of judges to the Supreme Court. The Court ruled
that the CJI and a majority of senior judges should make the decisions regarding judicial
appointments, extending the collegium’s decision-making powers. This judgment reinforced
judicial independence but did not address the concerns related to marginalized communities’
representation in the judiciary. The lack of attention to social diversity in judicial appointments
became a matter of increasing concern, as the judiciary continued to be dominated by
individuals from elite backgrounds, with little consideration of caste, gender, or socio-economic

factors.
D. National Judicial Appointments Commission (NJAC) Case (2015)

The National Judicial Appointments Commission (NJAC) Case (2015) was a significant
case in the debate over judicial appointments in India. The government had passed the 99th
Constitutional Amendment, which created the NJAC—a body composed of the Prime
Minister, the Leader of the Opposition, and the Chief Justice of India—to ensure a more
transparent and inclusive process in judicial appointments. However, the Supreme Court struck
down the NJAC Act as unconstitutional, asserting that it undermined the independence of the
judiciary by giving the executive an equal role in the selection of judges. The Court reaffirmed
the primacy of the collegium system, emphasizing the need for judicial independence in
appointments. While the judgment reinforced the judiciary's control over its appointments, it
did not address the pressing issue of representation of marginalized communities, such as

Dalits, Adivasis, or women, in the judicial process.
E. Indira Jaising v. Supreme Court of India (2017)

In Indira Jaising v. Supreme Court of India (2017), the Supreme Court considered the need
for greater transparency in the collegium system. Senior advocate Indira Jaising petitioned
the Court, arguing that the public had a right to know the criteria and reasoning behind judicial
appointments. The Supreme Court ruled that the decisions of the collegium must be made
public, and it instructed the government to release the reasons for rejecting judicial
appointments. This judgment aimed at increasing transparency in the selection process but did
not directly address the issue of diversity or representation of marginalized communities in
the judiciary. It highlighted the importance of openness in judicial decision-making, yet did not

mandate that the collegium consider social diversity in its appointments.
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F. M. Nagraj v. Union of India (2006)

The M. Nagraj v. Union of India (2006) case dealt with reservations in promotions for
Scheduled Castes (SCs), Scheduled Tribes (STs), and Other Backward Classes (OBCs) in
public services. While the case did not directly concern judicial appointments, it was significant
for addressing the issue of representation of marginalized communities in state institutions.
The Supreme Court upheld the constitutionality of reservation for marginalized groups in
promotions, as long as the state ensures that adequate representation is achieved. The
judgment also required that the state government collect data on the backwardness of
communities to justify reservations. This case indirectly supported the need for affirmative
action in public institutions, including the judiciary, where marginalized groups were

underrepresented.
G. Shanti Kumari v. State of Rajasthan (2022)

In Shanti Kumari v. State of Rajasthan (2022), the Supreme Court considered the
underrepresentation of women in the judiciary and stressed the importance of gender
equality in judicial appointments. The Court observed that, despite some progress, women
continued to be underrepresented at higher levels of the judiciary and called for greater efforts
to address this imbalance. The judgment urged the collegium to make conscious efforts to
improve the representation of women and ensure their equal participation in judicial decision-
making. This case was significant for its focus on gender, but it also had broader implications
for ensuring inclusivity and diversity in the judiciary as a whole, highlighting the need for

marginalized communities to have greater access to judicial positions.
H. Kavitha v. Union of India (2020)

In Kavitha v. Union of India (2020), the petitioner raised concerns about the
underrepresentation of Dalits and Adivasis in the judiciary. The Supreme Court
acknowledged the need for diversity and inclusivity in judicial appointments and
recommended that the collegium system should ensure that marginalized communities were
represented in the selection of judges. Although the Court did not mandate reservations or
quotas for these communities, the judgment marked a significant shift in recognizing the
importance of social diversity in judicial appointments. The ruling was seen as a step toward
ensuring that the judiciary reflects the diversity of India, with an emphasis on the need for
greater representation of Dalits, Adivasis, and other marginalized groups in the judicial

system.
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VII1l. CONCLUSION

The underrepresentation of marginalized communities in India's judiciary is a serious issue that
affects the legitimacy, impartiality, and effectiveness of the legal system. While the collegium
system plays an important role in ensuring judicial independence, it has not adequately
addressed the issue of diversity in judicial appointments. Reforms that prioritize inclusivity and
affirmative action, combined with efforts to expand access to legal education, are crucial for
creating a judiciary that more accurately reflects the diverse population it serves. By ensuring
that marginalized communities have a stronger voice within the judiciary, India can move closer

to achieving true social justice and equality for all.

While these case laws have significantly influenced the judicial appointment process in India,
the issue of representation of marginalized communities remains largely unaddressed in a
systemic and formal way. Despite judicial independence being prioritized in most judgments,
recent cases, such as Indira Jaising and Kavitha, highlight growing calls for greater
transparency and inclusive representation of marginalized communities within India’s
judiciary. Affirmative action in judicial appointments continues to be a critical area of debate,
with ongoing advocacy for reforms to ensure that India's judiciary mirrors the country’s social
diversity.
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