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Incorporation of Battered Woman Syndrome in
Indian Criminal Law

SHIVANI UPADHYAY!

ABSTRACT
Battered Woman Syndrome (BWS) is a pattern of psychological and behavioural

symptoms found in women who have been living in an abusive relationship for a very
long time. It is a sub category of Post-Traumatic Stress Disorder (PTSD) and is
manifested in the form of depression, anxiety problems, low self-esteem and often put
women at risk of suicide or homicide. Instead of terminating this unhealthy relationship
with their abuser, these women kill their abuser to end the chain of domestic violence.
The reason why she suffers the physical and psychological violence caused by their
abuser for a very long time before killing them is because she develops a ‘learned
helplessness’ which makes her submissive, and she accepts the battering as a part of her
life. Women lack the physical strength to fight their abusers. So when the violence is at its
peak, these women kill their batterers in non-confrontational circumstances but the

courts still convict them as murderers.

This article analyses failure of Indian Courts to acknowledge the fact that psychological
traits of women and men in cases like these are different and that women shall not be
required to fit their psychological traits within the ones pertinent to men. The courts

should not judge these women’s actions based on male experience.

Moreover, this article will also highlight that as a feminist model of jurisprudence
Battered Woman Syndrome needs to seek judicial recognition in India and needs to be
incorporated within the Indian Criminal Framework as a defense for the helpless women.
Lastly, the article will conclude by suggesting the ways to integrate BWS under the
provisions of Provocation, Private Defense and Insanity as mentioned in the Indian Penal
Code, 1860.

l. INTRODUCTION

Battered Woman Syndrome first emerged within the context of Violence against Women’s

Movement in the USA? to analyse the battered women who kill their abusers to end the chain

LAuthor is a student of UPES, Dehradun, India
2Diane Mitsch Bush, “Women's Movements and State Policy Reform Aimed at Domestic Violence against
Women: A Comparison of the Consequences of Movement Mobilization in the U.S. and India”, 586-608,6(4)
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of domestic violence. Since their cases would not fall under the legal defenses provided by
the statues, they were convicted of murder. For these women, it was a matter to Kill, or be
killed because a clear picture emerged that these battered women Kill their batterers when the
violence is at its peak and there is no alternative left. The reason why she is not able to leave
her abuser is because her attempt to control the physical and psychological violence by her
abuser over the years has developed a learned helplessness. She feels that she has no other
roof to live under, and if she has children, she needs to protect them. This makes her passive
and submissive and she never tries to flee from her abuser because she has accepted battering

as a part of her life.

The Constitution of India guarantees the right to equality®, embodies general principles of
equality before law and guarantees that there is no unreasonable discrimination between
people. Women have been a very integral part of the society in India and have been fighting
for an equal status since the very beginning of formulation of this society. Tracing down from
the period of Draupadi, Sita and Sati, followed by the Rig Vedic and Upanishad Period,
followed by the British period up to today’s modern era, the position of women has never

been equal as those of men.

Today, other than the Constitutional provisions, the government has made several other laws
meant to benefit and protect women in India such as Dowry Prohibition Act, 1961, The
Medical Termination of Pregnancy Act, 1971, The Hindu Succession Act, 1956 with
Amendment of 2005 and The Protection of Women from Domestic Violence Act, 2005.

However, it is never too late to implement new laws to protect women. This article examines
the Battered Woman Syndrome (BTS) and how placing it within the statutory framework
of the Indian Penal Code, 1860 would prove beneficial for women. This syndrome needs to
be introduced in law to explain the reasonableness of a woman’s action in cases of self-
defense against her abuser. According to Schneider®, BWS was intended to overcome sex
biasness in the law of self-defense and to equalise treatment of women in the court.

Il. WHAT IS BATTERED WOMAN SYNDROME?

Battery is a tort under civil law and an offence under criminal law which refers to the
application of force by one individual on another individual which might result into physical

and psychological distress. A battered woman is a woman who is repeatedly subjected to

Gender and Society, December 2014.

3 INDIAN CONST., art. 14.

“Schneider Elizabeth M., “Describing and Changing: Women's Self-Defense Work and the Problem of Expert
Testimony on Battering”, Women’s Rights Law Reporter 195 (207), (1986).
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physical and psychological behaviour of a man, who disregards her rights and forces or
coerces her to do something he wants her to do. Battered Woman Syndrome refers to a
scientifically defined pattern of psychological and behavioural symptoms found in women
living in battering relationships as a result of cumulative abuse.°These women reveal the

following characteristics to identify herself as a sufferer of this syndrome:
(a) She fears for her and her children’s safety all the time.

(b) She blames herself for the abuse being suffered by her and finds it difficult to blame
her abuser.

(c) She believes that the abuser is very powerful and will hurt her and her children if she
tries to seek help from the authorities.

This syndrome describes a woman who has been victim of severe domestic violence. It
occurs when a cycle of abuse takes place repeatedly in a pattern within family when the
victim is a woman. However, to be termed as a Battered Woman, a woman needs to go

through at least two battering cycles. Following are the three phases of this cycle:

(a) Tension Building Phase: It is the phase of minor battering. There are verbal fights

between the man and the woman.

(b) Acute battering Phase: It is a brutal and a destructive phase where the man shows

uncontrollable anger and rage.

(c) Tranquil Phase: After the acute battering phase, the man starts showing nurturing
behaviour towards the woman. He apologises for his act. This acts a positive

reinforcement in the relationship.

This cycle of violence leads the woman to believe that she is in a helpless situation and that
she has no other option than to stay with her abuser. This state of mind of the woman is called
‘Learned Helplessness’.®These women are bound by the socio-economic factors which are

beyond their control and therefore, they are trapped in this cycle of violence.

The high frequency of violence that this woman is enduring, her desperation and her learned

helplessness compels her to kill her abusive partner.

In these cases, courts convict such women of murder and their actions are judged on the basis
of male experience. The court fails to acknowledge the fact that psychological traits of

women and men in cases like these are different and that women shall not be required to fit

SAbelardo C. Estrada, “Criminal Law: Made easy for students, bar examinees & practitioners”, 104 (2008).
6 Lenore E. Walker, “The Battered Woman Syndrome”, 45 (1980).
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their psychological traits within the ones pertinent to men. Thus, when women fail to satisfy
these requirements, the court convicts them as murderers. The court fails to understand that
women committed homicide to save themselves from domestic violence that has been going

on since an unimaginably long time.
I1l. BATTERED WOMAN SYNDROME IN INDIA

BWS was recognised in 2013 in the case of Manju Lakra v. State of Assam’by Guwahati
High Court for the first time. In this case, Manju, a wife killed her abusive husband after he
came home in a drunken state and started beating her. The trial court held her guilty for
murder but after appealing, the High Court referred to BWS and considered that in this case,
it might seem that the victim is the husband when in reality, it is the wife. The Court referred
to the case of R v. Ahluwalia® to highlight the admissibility of BWS in other jurisdictions like
Australia, USA and Canada to help explaining the actions of the accused against her husband.
The Court considered the fact that the accused had been suppressing her rage for a longer
time and anger had been continuously boiling inside her mind, wanting to burst open and that
the intolerant behaviour of her husband made her spill her anger so started hitting him in
rage. The Court considered that the provoked act performed by the accused was not only
grave, but can be perceived as sudden too. In the light of the same, the Court reduced her

sentence and held that her case would fall under the first exception of Section 300.

In Amutha v. State®, the Madras High Court held that the provocative conduct of the hushand
led her wife to kill herself and her daughters by jumping into a well. When the wife
unfortunately survived, she was granted Anticipatory Bail by the Court because the Court
recognized the BWS.

Then again, in a recent case of State v. Hari Prashad®®, the Delhi High Court convicted the

accused husband for his provocation which led the wife to commit suicide.

Prof. Ved Kumari argues that battered women who kill in non-confrontational circumstances

fail to fulfil ‘heat of the moment’ requirement as a defence of provocation.
(A) BWS As A DEFENSE

e Provocation!': Prof. Ved Kumari!? says that battered women who kill in non-

confrontational circumstances fail to fulfil ‘heat of the moment’ requirement as a

7(2013) 4 GLT 333.

8 (1992) 4 All E.R. 889.

9 2014 (2) MWN (Cr) 605.

10 (2016) 228 DLT 1(DB).

"ndian Penal Code, 1860, Sec. 300.
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defence of provocation. Exception 1 of section 300 of IPC deals with Sudden and
Grave Provocation, which can be amended by adding an explanation “For the
purpose of this exception, if an accused s proved to have suffered repeated and
prolonged physical as well as psychological abuse, this entire period of abuse may
constituze a substantial provocation”. Thus, it should be realised that if law
recognizes that a battered woman may commit suicide due to her surrounding
circumstances®®, it should also be realise that her surroundings may cause her to kill
her batterer too due to her sustained provocation.*

Private Defense!®: Courts have accepted the pleas of self-defense only when
immediacy requirement has been satisfied.*® However, it is important for the courts to
realise that battered women react uniquely at every stage of their violence cycle and
most of them end up Killing their abusers in non-confrontational situations.!’The
application of BWS needs to be added under section 100 of IPC which deals with
situations where right to private defense can extend to causing death, where the
battered woman under certain circumstances has killed the batterer and would need to
prove the reasonability behind her actions.

Insanity as an excuse for Battered Women: BWS has been identified as a sub-
category of PTSD (Post Traumatic Stress Disorder).'® PTSD is a psychological
disorder which is developed after exposure to a terrifying event which resulted into
grave threatening or physical harm to a person. PTSD is diagnosed in most of the
Battered Women due to suffering from repeated physical and psychological violence
caused by their abuser. These women may kill their abuser if they get anxious and feel
apprehended by them. Court needs to find PTSD as a sufficiently severe mental
disorder that could lead to insanity and so the woman is not charged for murder under
section 302 of IPC.°

1VV. JuDICIAL RECOGNITION OF BWs IN USA AND UK

(A) USA:

2yvedKumari, “Gender Analysis of Indian Penal Code”,AmitaDhanda and ArchanaParashar, 1st ed. 139-160,

1999.

13 State v. HariPrashad,(2016) 228 DLT 1(DB).

14pgovammal v. State of T.N., 2012 SCC OnLine Mad 489; Bariyar v. State ofMaharashtra, (2009) 6 SCC 498.
15 Indian Penal Code, 1860, Sec. 100.

18Champa Rani Mondal v. State of West Bengal, (2000) 10 SCC 608.

17 Aishwarya Deb, “Battered Woman Syndrome: Prospect Of Situating It Within Criminal Law In India”, 68

(2019).

BBrent E. Turvey, “Forensic Victimology: Examining Violent Crime Victims in Investigative and Legal
Contexts”, 218 (2013)
19 Indian Penal Code, 1860.
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Battered Woman Syndrome first emerged within the context of Violence Against Women’s
Movement (VAWA) in the USA. In the case of State v Koss?®, testimony of BWS was
allowed for the first time and court held it admissible. Section 40507 of VAWA provides for
a report as to what extent the BWS can be used in a trial and the extent to which it would be
assessed by the judges, defence attorneys and the prosecutors. Ohio’s statues permits BWS as
a defence but only in cases of self defense.?! States like South Carolina, Wyoming, Maryland,

etc. have also incorporated BWS with its limitations in their statues.
(B) UK:

The Court of England in the case of R. v. Ahluwalia considered that battered women can
experience anger and their reactions to provocation may be different than men??. BWS was
also recognized in other cases which led to the formation of Section 56(2)(a) of the Coroners
and Justice Act, 2009 which was added as a new defence only for the purpose of ‘self-
control’®® as a result of ‘qualifying trigger’?*. Thus, this provision ignores the immediacy
requirement of provocation. England has taken a huge step forward by replacing its
traditional laws with providing a defense under Coroners and Justice Act, 2009 and

incorporating the cases of battered women within its lenient structure.
V. CONCLUDING REMARKS AND SUGGESTIONS

The article highlights that the law in today’s era is male centric and Battered Woman
Syndrome is a feminist model of jurisprudence which needs to be accommodated and
incorporated within the Indian criminal laws as a legal reform and under Article 21 of the
Constitution, i.e. Right to Life. It explains why instead of leaving, women kill their abusive
partners and put an end to their cycle of violence. This is the only hope left with such women

and they have no known recourse to resort to.

England has replaced its traditional laws with incorporating a new law of self defense under
Coroners and Justice Act, 2009. US has also made efforts in recognizing BWS as a defense.
Similary, the current self-defence provision in the IPC, 1860 needs to accommodate a
provision of general exception of self-defence with regards to the psychological aspect of

battered women to safe guard her Right to Life under Article 21 of the Constitution.

| also suggest that the law of defense of provocation and self defense should be reformulated

201 49 Ohio St. 3d 213 (1990)

210hio Rev. Code Ann., Sec. 2901.06.

22Supra note 17

23 The Coroners and Justice Act, 2009, Section 54(1) and Section 54(2)
241d at Section 55
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to include BWS as an act done due to ‘sustained provocation’ and take into consideration the
experiences and reasons for retaliation of such women. Another alternative defense is
proposed that the battered women are victims of PTSD and are not in a healthy mental state
during their act of retaliation. Adding these provisions will help the IPC to remove its male
centric gender and will significantly empower the voice of these battered souls which were

always side lined and excluded.

*hkkikk
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