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Critical Analysis on the Lockerbie Case
(Libyan Arab Jamabhiriya v. United Kingdom)

RAMISETTY VENKATA RUCHITA!

ABSTRACT
The Lockerbie case, officially known as the ‘Libyan Arab Jamahiriya v. United Kingdom’

case, arose from the 1988 terrorist bombing of ‘Pan Am Flight 103’ over Lockerbie,
Scotland. This case stands as a pivotal moment in international law, addressing the
complexities of state sovereignty, terrorism, and the limitations of legal frameworks in the
global sphere. The incident involved the destruction of a commercial flight by a bomb,
leading to the deaths of 270 people. Libya’s legal response and its interactions with the
‘United Nations Security Council’ and the ‘International Court of Justice’ (ICJ) emphasized
tensions between international legal mechanisms & state sovereignty.

A major aspect of the case was the conflict between the ‘Security Council’s resolutions’
calling for Libya’s cooperation in handing over suspects and Libya’s appeal to the ICJ,
which argued for its jurisdiction under the Montreal Convention on aviation safety. This led
to a rare conflict between two major U.N. organs, further complicated by diplomatic
negotiations that resulted in a compromise trial held in the Netherlands under Scottish law.
The Lockerbie case has lasting implications on international law, particularly in how
terrorism is prosecuted and the role of international bodies in enforcing justice. It
underscored the challenge of reconciling global security interests with the principles of non-
intervention and sovereignty. This research critically analyses the legal aspects of the case,
the interplay between different U.N. bodies, and its broader impact on international law.
Keywords: State Sovereignty, International Court of Justice (ICJ), UN Security Council

Resolutions, Montreal Convention, Terrorism and International Law.

I. INTRODUCTION TO THE LOCKERBIE CASE: OVERVIEW & SIGNIFICANCE

“Thirty-five years ago, this week the deadliest terror attack in British history took place when
Pan Am flight 103 from London to New York exploded over the Scottish town of Lockerbie.””

“Published on 16 December 2023, in an article titled- “Lockerbie bombing: The ultimate
detective story?” by BBC, establishes and reminisces the United Kingdom’s deadliest air

disaster, revolving around the ‘Pan American Flight 103’ exploding mid-air over Scotland,

! Author is a Student at Maharashtra National Law University, Nagpur, India.
“2 “Lockerbie bombing: The ultimate detective story?”, Published by: BBC on 16 December 2023,
https://www.bbc.com/news/uk-scotland-67659046, (last visited, 17" August, 2024).

© 2025. International Journal of Law Management & Humanities [ISSN 2581-5369]


https://www.ijlmh.com/
https://www.ijlmh.com/

2699 International Journal of Law Management & Humanities [Vol. 8 Iss 4; 2698]
Lockerbie, on December 21, 1998.

“In the history of international relations, the ‘1988 Pan Am flight 103’ detonated over
‘Lockerbie’, a town in Southern Scotland, killing 270 people on December 21, 1988, is a
significant event. *The bomb shattered the airliner into thousands of pieces, which landed
in an area of around 850 square miles (2,200 square kilometres). All 259 passengers and
crew were killed. The falling debris damaged 21 homes and killed an additional 11
persons on the ground. The passengers on the plane were from around 21 different
countries, although the majority were Americans. Investigators suspected two Libyan
intelligence agents were responsible for the explosion, and many assumed that the
incident was reprisal for the United States' 1986 bombing campaign against Libya's

capital city, Tripoli.*

Libya's leader Muammar al-Qaddafi refused to hand over the two accused. As a result,
the US and UN Security Council placed economic sanctions on Libya. The United States
and its allies attempted to destabilize Libyan President Muammer el Qaddafi's regime in
order to ensure full respect for the International Court of Justice. The United States was
able to exert pressure on Libya to extradite Abdel Basset Ali al-Megrahi and Al Amin
Khalifa (who were identified as the bombers in Pan Am Flight 103, which crashed over
Lockerbie, Scotland in 1988).”

Formally known as ‘Libyan Arab Jamahiriya v. United Kingdom and United States’, Libya
took the case before the ‘International Court of Justice (ICJ) in 1992’ to contest the requests
of two of its nationals who were charged with planning the bombing of ‘Pan Am Flight 103’
to be extradited. The United States was also able to thwart Libya's plea to the ‘International
Court of Justice’ for temporary measures. “The court denied Libya's plea for interim measures.
Based on Libya's commitments under Articles 25 and 103 of the charter, which took precedence
over whatever rights it possessed under the Montreal Convention of 1971 and to protect the

rights of the United States and the United Kingdom. °

The long-term impact of the Lockerbie initiative can be assessed by examining how well the

occurrence reflects on the validity of an international rule of law, as defined by Professor Louis

3 Guilty? An Explanation of the Lockerbie Trial, Published by: Susan D. Anderson 2001, JD Candidate (Old), B.A,
International ~ Affairs with a Concentration in Economics, George Washington University,
http:/classic.austlii.edu.au/au/journals/UQLawlJ1/2001/6.pdf, (last visited, 29" September, 2024).

4 The Factual Context of the Order, https://www.legalserviceindia.com/articles/lock.htm, (last visited, 29t
September, 2024).”

“S  Lockerbie =~ CASE  Libya —  Summarise, International  Islamic  University  Islamabad,
https://www.studocu.com/row/document/international-islamic-university-islamabad/intellectual -
property/lockerbie-case-libya-summarise/10859195, (last visited, 29" September, 2024).
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Henkin, a pivotal figure in the development of international law, viewed the Lockerbie case
through the lens of his broader philosophy on the role and function of international law.
Henkin’s perspective emphasized that the significance of international law does not depend
solely on the existence of formal institutions like legislatures or courts, but rather on whether
nations observe and follow international law in practice. This approach was key in interpreting
how the Lockerbie bombing, one of the most notorious acts of international terrorism, was

handled on a global scale.”

Thus, the Lockerbie case, demonstrated the maturation of international law: an event that
challenged nations to collaborate within legal frameworks, despite the absence of a unified
global enforcement body. The case illustrated how international norms and state cooperation
could lead to a form of justice, even in cases involving terrorism, which traditionally presented
challenges to international legal systems.SThis paper examines the ‘Lockerbie case's’ legal,
political, and diplomatic aspects by examining the ‘International Court of Justice's’
Jjurisdictional rulings, the responses from around the world, and the case's larger ramifications

for international law and government.’
I1. INCIDENT OVERVIEW: ‘THE PAN AM FLIGHT 103 BOMBING’

“The Bombing of Pan Am Flight 103” Published by FBI, ‘An official website of the United
States Government’, on December 14, 2018, said, “30 Years Later, Still Actively Seeking
Justice: Most Americans were awakened to the reality of terrorism on September 11, 2001, but
more than a decade earlier, a few days before Christmas in 1988, Pan Am Flight 103, bound to
New York from London and carrying mainly U.S. citizens, was blown out of the sky by a terrorist

bomb over the small Scottish town of Lockerbie.” ®

“Pan American Flight 103 departed London's Heathrow Airport on December 21, 1988, bound
for New York City. At 7:03 p.m. (Greenwich Mean Time), the Boeing 747, also known as the
Clipper Maid of the Seas, levelled at 31,000 feet. An explosion just north of the England-

’

Scotland border burst a basketball-sized hole in the fuselage.’

“The explosion, which contained a bomb hidden inside a suitcase, killed all 259 passengers and

crew members on board, as well as 11 Lockerbie residents who died as debris from the jet

6 ICJ Decision on Lockerbie Case, https://www.studocu.com/row/document/international-islamic-university-
islamabad/intellectual-property/lockerbie-case-libya-summarise/10859195, (last visited, 29 September, 2024).

7 Pan AM Flight 103, terrorist bombing, over Lockerbie, Scotland, United Kingdom [1998], Written and fact-
checked by The Editors of Encyclopaedia Britannica, Last Updated: Sep 13, 2024, Article History,
https://www .britannica.com/event/Pan-Am-flight-103, (last visited, 29" September, 2024).”

8 The Bombing of Pan Am Flight 103, FBI, Published on, December 14, 2018,
https://www.fbi.gov/news/stories/remembering-pan-am-flight-103-30-years-later-121418, (last visited, 30"
September, 2024).
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crashed into their town. What was deemed initially to be a tragic accident, soon unfortunately
tuned out to be a result of terrorist bombing attack through a radio-cassette recorder found
inside a suitcase in the forward cargo.” Investigations by US and UK officials quickly identified
two Libyan nationals as the main suspects: ‘Abdelbaset al-Megrahi and Lamin Khalifa
Fhimah’. In November 1991, the District of Columbia's Grand Jury returned indictments

charging the two men with murder and conspiracy to commit murder.’

In an article by, Syracuse University, Remembrance, it was said that, -Pan Am Flight 103
carried 35 students studying through the Syracuse University Division of International
Programs Abroad (renamed Syracuse University Abroad in 2006). The Syracuse
University campus was devastated, and then-Chancellor Melvin Eggers declared that

“some of our best and brightest” had been lost.

They were risk takers, dreamers, planners, leaders. They stimulated their teachers to work
harder and be smarter. They wanted more than a simple education. They were willing to

try the new and the different. They were cherished by their families and friends.

And with terrifying suddenness, they were gone. As swiftly as a thought of death, it was
harsh reality, a reality that became far too common in our time. Thirty-five students
studying abroad with Syracuse University were struck down from the sky on Pan Am
Flight 103 on December 21, 1988, along with 224 other passengers and eleven Lockerbie

residents, victims of a terrorist bombing.!’

Mike McGarrity, who leads the FBI's Counterterrorism Division, stated that - the FBI does

not forget. The American people—and our adversaries—must know that we will not give up.

December 21, 1988, will never be forgotten by the families who lost loved ones, the Scottish
police officers, firefighters, and volunteers who responded to an unparalleled calamity, the
investigators and prosecutors who worked on the case for years, and the Lockerbie people. In
fact, many have promised never to forget, ensuring that the lessons of Lockerbie are not lost on
future generations. Thirty years ago, the bombing of Pan Am Flight 103 shook the globe. In

many respects, the reverberations may still be felt today.'!

9 Exhibits- Terrorist Bombing of Pan Am Flight 103, About the Terrorist Bombing of Pan Am Flight 103, CIA,
https://www.cia.gov/legacy/museum/exhibit/terrorist-bombing-of-pan-am-flight-103/, (last visited September
30, 2024).

10 Syracuse University, Remembrance, History, https://remembrance.syr.edu/about/, (last visited, 30" September,
2024).

' Remembering Pan Am Flight 103: 30 Years Later, FBI, Published on, December 14, 2018,
https://www.fbi.gov/news/stories/remembering-pan-am-flight-103-30-years-later-121418, (last visited, 30"
September, 2024).
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“The evidence against the Libyan suspects was convincing. The bomb's timer was tracked back
to Libya, and clothes discovered in the wreckage was related to a purchase made by al-Megrahi
in Malta. The inquiry found a network of Libyan participation, with suspicions that the
explosion was planned by Libyan intelligence officers as a form of retaliation against the United
States for its military efforts against Libya in 1980s. The incident, condemned by US President
Ronald Reagan as "an attack against the civilized world," became a crisis in international

relations, laying the groundwork for a protracted legal and diplomatic conflict.!?

In December 2020, a criminal complaint alleged that from 1973 to 2011, Mas'ud worked for
Libya's External Security Organization (ESQ), specializing in building explosives for terrorist
activities. In 1988, Mas'ud was instructed by a Libyan official to travel to Malta with a prepared
suitcase. There, he met Megrahi and Fhimah, who later told him to set the suitcase’s timer for
an explosion 11 hours later. On December 21, 1988, at the airport, Mas'ud handed the suitcase
to Fhimah, who placed it on the conveyor belt. Mas'ud then left for Tripoli.”

A few days after returning to Libya, ‘Mas'ud’ and ‘Megrahi’ were praised by a Libyan
intelligence official for the operation. Months later, they met Libyan leader Muammar Gaddafi,
who congratulated them for their actions against the Americans, calling the mission a great

SucCcCeEss.

If convicted, Mas'ud could face life imprisonment. The case is being handled by the FBI’s
Washington Field Office, alongside the U.S. Attorney’s Olffice for the District of Columbia and
the Department of Justice's Counterterrorism Section.” The investigation also involved
assistance from the U.S. National Central Bureau and the Justice Department's Office of

International Affairs.”>”
II1. DIPLOMATIC STANDOFF AND LIBYA’S LEGAL RESPONSE

“After Pan American Flight103 exploded over Lockerbie, Scotland on December 21, 1988,
killing 259 passengers and crew as well as 11 civilians on the ground, determining who was to
blame became a source of constant conjecture and controversy in the western media. As the
criminal investigation developed and improved forensic techniques were applied, the United

States stated nearly three years later that the genuine offenders were two Libyan Intelligence

12 Pan Am Flight 103 Terrorist Suspect in Custody for 1988 Bombing over Lockerbie, Scotland, Published by,
Office of Public Affairs, U.S.Department of Justice, Published on, Monday, December 12, 2022,
https://www.justice.gov/opa/pr/pan-am-flight-103-terrorist-suspect-custody-1988-bombing-over-lockerbie-
scotland, (last visited, 30% September, 2024).

“13 Pan Am Flight 103 Terrorist Suspect in Custody for 1988 Bombing over Lockerbie, Scotland, Planning and
Executing the Bombing of Pan Am Flight 103, Published by, Office of Public Affairs, U.S.Department of Justice,
Published on, Monday, December 12, 2022, https://www.justice.gov/opa/pr/pan-am-flight-103-terrorist-suspect-
custody-1988-bombing-over-lockerbie-scotland, (last visited, 30" September, 2024).
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agents: Abdel Basset Ali Lal Megrahi and Lamen Khalifa Fhimah. Both of these people were
indicted in the United States in November of 1991.

In any event, there resulted an immediate outcry from the western press that the accused be
"brought to justice" before American and Scottish courts. In an article appearing on November
14, 1991 in Newsday it was reported that, "According to the L.A. Times, U.S. authorities believe
that the attack on Flight 103 was orchestrated by Abdullah Sanussi, Gaddafi’s brother-in-law
intelligence.” and the head of Libyan the case against Libya was apparently strengthened on

account of a French investigation implicating Libya in a 1989 French VTA bombing. '

The suggestion was made that "forensic connections" were established between the UTA and
Pan Am bombings. Nonetheless, the article quoted William Webster, recently retired as FBI
chief, who suggested that "a number of nations" were involved. He went on to note that, "it has
been pieced together like a mosaic with sometimes new information changing views on the exact

players and the manner in which they played.' '°

The United States and the United Kingdom requested the extradition of the accused from Libya
based on the findings of the criminal investigation and forensic evidence. Following Libya's
refusal, the United States and the United Kingdom moved the case to the United Nations
Security Council. '® On January 21, 1992, the UN Security Council enacted Resolution 731,
which implicated Libyan leaders in the Lockerbie incident. “The resolution expressed great
dissatisfaction with Libya's refusal to fully cooperate in identifying those involved in the
terrorist attack, and urged Libya to collaborate with the United States and the United Kingdom

in prosecuting the accused.”””

Before three days, Libya had demanded an arbitration under the 1971 Montreal Convention,
which controls illegal activities against civil aircraft. '®Libya's application was denied,
prompting it to launch a dispute with the International Court of Justice (ICJ) on March 3, 1992.
Libya filed interim sanctions against the United States and the United Kingdom, asserting
compliance with the Montreal Convention and accused the United States of breaking its treaty

duties. “Libya demanded that the ICJ stop any sanctions or military threats made by the United

14 NEWSDAY, November 14, 1991, at 7.” s

“I5 Idib.

16 Douglas Frantz; Ronald J. Ostrow, Jet Probe: Real-Life Whodunit History's biggest terrorism investigation
spanned 40 countries. Two tiny electronics fragments and a diary where the keys to the Pan Am Case, Los
ANGELES TIMES, 11115/91, at 1.

17 U.N. SCOR, 3033d mtg., U.N. Doc. SIRES 731 (1992).

'8 Montreal Convention on the Suppression of Unlawful Acts Against the Safety of Civil Aviation, Sept. 23,
1971,24 U.S.T. § 565, T.I.LA.S. No. 7570.
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States.”””

However, on April 14, 1992, the International Court of Justice (ICJ) had rejected to apply the
temporary measures, noting a lack of urgency and Security Council developments, notably
Resolution 748. 2°This resolution, passed on March 31, 1992, increased pressure on Libya,
accusing its leadership of failing to condemn terrorism and comply with international requests.

It also imposed severe restrictions, limiting air traffic and military supplies to Libya.?!

Libya's reluctance to extradite the suspects triggered additional sanctions under Resolution 883
in 1993, severely isolating the country.?’Despite persisting diplomatic tensions, the ICJ
determined in February 1998 that it had jurisdiction to hear the matter under the Montreal
Convention, resulting in a legal conflict between the International Court of Justice (ICJ) and the

Security Council.*”

IV. ‘THE MONTEAL CONVENTION AND EXTRADITION JUSTIFICATION BY THE

INITIAL REQUEST FOR THE INDICATION OF PROVISIONAL REMEDIES BY LIBYA’

Libya's claim in the Lockerbie case revolves around the ‘presumption of innocence’, which is
a cornerstone of both ‘Anglo-American’ and civil legal systems. This principle states that an
indictment is not proof of guilt, and that every person accused of a crime is deemed innocent
unless proven guilty. Libya relied on this legal framework, highlighting the rights of the accused

and arguing that the suspects should not be presumed guilty until a proper trial.

Libya's relationship with the United States had previously been strained, particularly following
the 1986 US bombardment of Tripoli, which followed a nightclub attack in Berlin that killed
American personnel. In view of this history, Libya tried to avert additional armed conflict by
referring the Lockerbie issue to the ‘International Court of Justice (ICJ)’ for legal and
diplomatic resolution. The ICJ's intervention was seen as a way to prevent future military acts

similar to those that had already occurred.

On March 3, 1992, Libya filed an application with the International Court of Justice,
invoking the Montreal Convention of 1971, which addresses unlawful activities against

civil aviation. The Libyan government contended that this convention provided the right

19 International Court of Justice: Order with Regard to Request for the Indication of Provisional Measure in The
Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention Arising from The
Aerial Incident at Lockerbie (Libya v. United States), Apr. 14, 1992, 311.L.M. 662, 667.

20 U.N. SCOR, 3036d mtg., U.N. Doc SIRES 748 (1992).

2l Presumably, Libya's failure to surrender the accused is now the basis for the imposition of these sanctions.

22 U.N. SCOR, 3312tb mtg., UN. Doc. SIRES 883 (1993).”

2 International Court of Justice: Case Concerning Questions of Interpretation and Application of the 1971
Montreal Convention Arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v. United States),
February 27, 1998, 37 .L.M. 587,609.
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legal framework for settling the dispute, and that the United States and the United
Kingdom had no legal basis to demand the extradition of Libyan citizens because the
countries concerned did not have an extradition treaty. This argument was based on
Article 8, Paragraph 2 of the Montreal Convention, which Libya claimed did not require
them to deliver the accused to the United States or the United Kingdom.

On April 14, 1992, the International Court of Justice refused Libya's plea for provisional
remedies to postpone extradition or avoid sanctions. However, the court left open the prospect

of resolving the fundamental disagreement in the future.

“Libya's major goal in bringing the matter to the ICJ was to prevent the US and UK from
imposing penalties or applying additional pressure to extradite suspects, insisting that
the disagreement be addressed in accordance with international legal norms rather than

through coercive tactics.”?

Finally, Libya utilized the Montreal Convention to defend its refusal to extradite the
Lockerbie bombing suspects, portraying the disagreement as a matter of international
law that should be settled through judicial means rather than political or military

pressure.”””

V. ICJ JURISDICTION

“In its brief decision denying temporary measures, the Court ruled that the parties were required
to comply with the Security Council's decisions under Article 25 of the UN Charter. At the
interim measures stage, Resolution 748 was declared prima facie obligatory on the parties, and
in accordance with Article 103, its duties trumped any commitments under other international
conventions, including the Montreal Convention. *°This meant that the use of interim measures
might potentially deprive the United States and the United Kingdom of certain rights under the
Resolution. The Court clarified that it was not making a final decision on the legal effects of
Resolution 748 or its jurisdiction over the case's merits, implying that it could eventually
determine the Resolution's legitimacy in relation to the Charter and issue an order contradicting

the Security Council's decisions. 2’ This decision implied that the respondent governments might

“24 International Court of Justice: Order with Regard to Request for the Indication of Provisional Measure in The
Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention Arising from The
Aerial Incident at Lockerbie (Libya v. United States), Apr. 14, 1992,31 LL.M. 662, 665-666.

25 Zubel, Eric (1999) "The Lockerbie Controversy: Tension Between the International Court of Justice and the
Security Council," Annual Survey of International & Comparative Law: Vol. 5: Iss. 1, Article 10. Available at:
http://digitalcommons.law.ggu.edu/annlsurvey/vol5/iss1/1, (last visited, 30" September, 2024).

26 Convention on Suppression of Unlawful Acts Against the Safety of Civil Aviation, Sept. 23, 1971, 24 U.S.T.
565,974 U.N.T.S. 177 [hereinafter Convention on Suppression].

Y Libya v. UK., 1992 I.C.J. at 15, para. 41.
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utilize the prima facie presumption of legality to persuade Libya to extradite the alleged

perpetrators.?®

The majority of the judges, including Evensen, Tarassov, Guillaume, and Aguilar Mawdsley,
signed a joint declaration affirming the Court's reliance on the Security Council Resolution.
They described the position as one in which the parties' rights differed: the United States and
the United Kingdom had the right to demand extradition, whilst Libya had the right to reject.
PThey also indicated that if the situation was untenable, the Security Council could draft a
resolution ordering Libya to extradite. Judges Shahabuddeen and Lachs agreed that the Court's
order on Resolution 748 was justified, viewing the problem not as a confrontation between the
Security Council and the Court, but as a clash between Libya's duties under the Charter and the

Convention.’?”

Despite the majority's support for the Court's use of Resolution 748, some judges voiced worry
about a potential confrontation between the Court and the Security Council, as well as the
consequences for the Court's authority under the Charter. *’Acting President Oda indicated that
the refusal of temporary measures could be justified on the basis that Libya's claims were based
on its sovereign rights under international law rather than the Convention. 3*He stated that no
state is required to extradite its citizens unless obligated by treaty, and he highlighted the right
to exercise jurisdiction over crimes committed within its borders. Judge Ni chose to refuse
Libya's plea only because the six-month deadline for a negotiated settlement under Article 14(1)

of the Convention had not yet elapsed. 3334

Among the dissenting judges, Judge Bedjaoui was particularly critical of the Court's use of
Resolution 748, claiming that it damaged the judicial function's legitimacy by explicitly tying
the Court's order to Security Council actions. He expressed concern about the possibility of one
UN organ influencing the other, and questioned the Security Council's authority to act under
Chapter VII so long after the events in question. *>Bedjaoui also stated that, “the evidence

against the accused did not appear to be substantial, indicating the possibility of contradicting

8 Libya v. UK., 1992 I.C.J. at 15, para. 39.”

“2 Idib.

30 1dib.

31 The Lord Advocate of Scotland described the two accused as allegedly being members of the Libyan Intelligence
Service: Megrahi also held positions with the Libyan Arab Airlines and as the Director of the Centre for Strategic
Studies in Tripoli and Fhima was Station Officer with the Libyan Arab Airlines in Malta.

3 Libya v. UK., 1992 I.C.J. at 51 (Weeramantry, J., dissenting). Those suspected of the bombing were described
in Resolution 731 as Libyan 'officials'.

33 (Declaration of Judge Ni).

39 UN. SCRes. 731, 31 LL.M. 732 (1992).

3% (Bedjaoui, J., dissenting).
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verdicts by the Court and the Security Council.>®”

Judge Bola Ajibola dissented, claiming that, “while the Resolution was within the Security
Council's authority, it might be deemed unlawful due to potential biases and procedural errors.”
He stated that, “rather than fully conforming to Libya's request, the ICJ should have separately
specified interim actions to prevent further escalation of the issue.” Ad-hoc Judge El-Kosheri
went on to say that, “the Resolution lacked binding authority and highlighted the importance of

respecting Libya's sovereign rights, particularly those related to extradition.”?’

The majority verdict recognized the Security Council's jurisdiction but questioned its influence
on Court decisions. Acting President Oda stated that, while the Council's resolutions are legally
binding, they must also comply with international law. Several judges advocated for greater
cooperation between the Court and the Council, emphasizing that their functions should
complement rather than compete with one another. They also questioned the Security Council's
authority, particularly its ability to override states' legal rights under international law. **Finally,
the case emphasized the persistent difficulties between sustaining international peace and
respecting state sovereignty, raising worries about the possible abuse of the Security Council's

authority to declare circumstances as dangers to peace.>**?”

VI1. A CLASH OF UN ORGANS: SECURITY COUNCIL V. IcJ

In circumstances like the Lockerbie event, experts generally believe that both the United
Nations Security Council (UNSC) and the International Court of Justice (ICJ) have the authority
to resolve disputes. Article 35(1) of the UN Charter authorizes member states to present
concerns to the UNSC that threaten world peace, such as a bombing incident. Meanwhile,
Article 38 of the ICJ's statute authorizes it to resolve disputes regarding international treaties,
such as the Montreal Convention, which controls aviation safety. After a lengthy wait, the UN
Security Council adopted Resolution 748 in January 1992 to prevent Libya from obtaining

provisional remedies from the International Court of Justice. *'However, the ICJ elected not to

36 Supra. 34.”

37 (El-Kosheri, Ad-hoc J., dissenting).

3 U.N. CHARTER art. 1, para. 1.

3 South West Africa, 1971 1.C.J. at 226, para.

O THE I.C.J.’s DECISION IN THE LOCKERBIE CASES, published in: GEORGIA JOURNAL OF
INTERNATIONAL AND COMPARATIVE LAW, VOLUME 22, 1992, NUMBER 3, Published by: Gerald P.
McGinley, Senior Lecturer in International Law, University of Adelaide Faculty of Law. The author would like to
express his appreciation to Stephanie Smee for her assistance in translating those judgments of the Court that were
delivered in French.,

4! International Court of Justice: Order with Regard to Request for the Indication of Provisional Measure in The
Case Concerning Questions of Interpretation and Application of the 1971 Montreal Convention Arising from The
Aerial Incident at Lockerbie (Libya v. United States), Apr. 14, 1992, 31 LL.M. 662, 668-699.”

© 2025. International Journal of Law Management & Humanities [ISSN 2581-5369]


https://www.ijlmh.com/
https://www.ijlmh.com/

2708 International Journal of Law Management & Humanities [Vol. 8 Iss 4; 2698]
address the UNSC explicitly while acknowledging its authority in the matter.*

The ICJ had issues in awarding temporary remedies, which are comparable to how US courts
handle injunctions. Applicants must demonstrate that there is no appropriate judicial remedy
available and that such relief is required to avoid irreversible harm. The ICJ's reluctance to offer
provisional remedies appears justified, as the Montreal Convention establishes a clear legal
framework for resolving the issue. Judge Shahabuddeen expressed concern over whether a
UNSC decision may overturn a state's legal rights, citing the complexity of overlapping

authorities between the ICJ and the UNSC.

Dissenting judges, such as Bedjaoui, advocated for the ICJ's judicial independence, highlighting
the need of provisional remedies in maintaining the status quo until a definitive verdict can be
issued. Bedjaoui voiced concern that the UNSC was encroaching on the ICJ's authority by
asking Libya repatriate its nationals. The judges believed that, “the ICJ should have advised
both parties to avoid measures that could exacerbate tensions, emphasizing the conflict between

legal and political components in international governance.”*’

In conclusion, the Lockerbie case demonstrates the difficulties of balancing the duties of the
UNSC and the ICJ in resolving international conflicts, with the possibility of competing

interpretations of jurisdiction and authority in international law.*
VII. THE TRIAL IN NETHERLANDS: A DIPLOMATIC COMPROMISE

“The Lockerbie trial focused on two Libyan men, ‘Abdelbaset al-Megrahi and Lamin Khalifah
Fhimah’, who were accused of “bombing Pan Am Flight 103, killing 259 passengers and crew,
as well as 11 Lockerbie locals.” Initially, the prosecution considered charging Edwin Bollier, a
Swiss businessman linked to the bomb's timer, but decided against it due to a lack of more

evidence.*

“Libya agreed to hand up the accused under three conditions: they would not be examined

by police, no other Libyans would be sought for the bombing, and the trial would be

42 [d. at 691. (Emphasis added). International Court of Justice: Case Concerning Questions of Interpretation and
Application of the 1971 Montreal Convention Arising from the Aerial Incident at Lockerbie (Libyan Arab
Jamahiriya v. United Kingdom) (visited January 23, 1999) dissenting).

43 Judge Jennings envisioned the possibility that in such circumstances the court might be asked to interfere with
peacekeeping operations (supra note 65). But if the peacekeeping operations are being undertaken illegally, why
shouldn't a state have recourse to the ICJ?

4 Zubel, Eric (1999) "The Lockerbie Controversy: Tension Between the International Court of Justice and the
Security Council," Annual Survey of International & Comparative Law: Vol. 5: Iss. 1, Article 10. Available at:
http://digitalcommons.law.ggu.edu/annlsurvey/vol5/iss1/1, (last visited, 1% October, 2024).”

“4 Lockerbie bomb in suitcase, tiny fragments from the plane were analysed, BBC NEWS, published on: Thursday,
15 June, 17:15 GMT, 18:15 UK, http://news.bbc.co.uk/2/hi/792623.stm, (last visited, 1% October, 2024).
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presided over by three Scottish judges rather than a jury. *°On April 5, 1999, Megrahi
and Fhimah landed in the Netherlands, where the trial was scheduled.”

Both men denied the allegations of murder, conspiracy to murder, and violations of the Aviation
Security Act of 1982. The trial took place at the Scottish High Court of Justice at Camp Zeist,
Netherlands, and was presided over by three judges: Lord Sutherland, Lord Coulsfield, and
Lord MacLean. Lord Boyd led the prosecution, which included members from the United States
Department of Justice, while the defense teams included several famous Megrahi and Fhimah

supporters.

The trial began on May 3, 2000, with the prosecution claiming that the bomb was packed in a
suitcase containing garments purchased in Malta and activated by a timer manufactured by the
Swiss company Mebo. Witness testimonies revealed ties to Libyan intelligence, including a
defector who implicated the defendants. *’The defense, on the other hand, disputed the
prosecution's accusations, citing reasonable doubt regarding where the device was introduced

as well as contradictions in witness testimony.*3

On January 31, 2001, the judges issued their decision: Fhimah was cleared of all accusations,
while Megrahi was found guilty and sentenced to life in prison with a minimum of 20 years
before parole eligibility. Megrahi's defense team challenged the verdict, claiming that key
evidence, particularly concerning the bomb's origin, was disregarded, but the appeal was denied

in March 2002.

The Scottish Criminal Cases Review Commission later investigated Megrahi's case, prompting
a new appeal based on probable injustices. However, difficulties occurred, including concerns
about government intervention in the legal system. Megrahi was eventually released on August
20, 2009, due to terminal cancer, and returned to Libya, where he was celebrated as a hero. “He

died in 2012, while the families of the Lockerbie victims continued to seek justice.*

4 Pan Am 103 — Lockerbie — The Judges, The High Court of Justiciary at Camp Zeist, January 31, 2001,
https://web.archive.org/web/20110716212348/http://www.terrorismcentral.com/Library/Legal/HCJ/Lockerbie/T
heJudges.html, (last visited, 1% October, 2024).

47 Probe into Lockerbie timer claims, Published by: LUCY ADAMS, Chief Reporter, Published on: September 05,
2007,
https://web.archive.org/web/20090824114758/http://www.theherald.co.uk/news/news/display.var.1664337.0.0.p
hp, (last visited, 1% October, 2024).

¥ Appeal grounds at-a-glance, These are the grounds on which Abdelbaset ale Mohmed al-Megrahi based his
appeal against conviction for the 1988 Lockerbie bombing, BBC NEWS, Published on: Thursday, 14 March, 2002,
08:21 GMT, http://news.bbe.co.uk/2/hi/1778449.stm, (last visited, 01% October, 2024).”

“49 UN monitor decries Lockerbie judgement, The proceedings were flawed, says Prof. Kochler, BBC NEWS,
published on: Thursday, 14 March, 2002, 17:25 GMT, http://news.bbc.co.uk/2/hi/1872996.stm, (last visited, 1%
October, 2024).

0 Document plea in Lockerbie appeal, Lawyers for the man jailed for the Lockerbie bombing have asked the
Crown to hand over documents which they said could help overturn his conviction, BBC NEWS, Last Updated:
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The trial remains divisive; some, such as Jim Swire, whose daughter died in the explosion, feel
Megrahi was innocent, while Professor Robert Black called it a miscarriage of justice. >!This
complex legal drama shows the persistent problems of securing fair justice in high-profile cases,

including unresolved issues about accountability for the Lockerbie bombing.32%”

VIII. DIPLOMATIC RESOLUTION: A COMPROMISE AND ITS AFTERMATH

The stalemate between Libya and the US-UK alliance lasted several years, with no obvious
settlement in sight. However, in the late 1990s, diplomatic efforts to end the standoff gained
traction, aided in part by Libya's growing international isolation and the economic cost of the
sanctions. ‘Libya agreed in 1999 to give over al-Megrahi and Fhimah for trial before a Scottish
court in the Netherlands, a rare solution that permitted the suspects to be prosecuted under

Scottish law while avoiding extradition to the United States or the United Kingdom.’

“The trial began in 2000 and was avidly monitored by the international community. In
2001, al-Megrahi was convicted guilty of 270 counts of murder and sentenced to life in
prison, but Fhimah was acquitted. Many of the victims' relatives had been waiting for

Justice for more than a decade, and the judgment provided some closure.”

However, the case did not conclude with the trial. Libya publicly claimed responsibility for the
Lockerbie bombing in 2003 and agreed to compensate the relatives of the dead with more than
$2 billion. This action was part of Libya's larger effort to rebuild its worldwide image and repair
ties with the West. The reparation deal resulted in the suspension of U.N. and US sanctions,

indicating a dramatic shift in Libya's foreign policy.
IX. WAY FORWARD

“Nearly 34 years ago, 270 people, including 190 Americans, were tragically killed in the
terrorist bombing of Pan Am Flight 103. Since then, American and Scottish law enforcement
have worked tirelessly to identify, find, and bring to justice the perpetrators of this horrific

attack. Those relentless efforts over the past three decades led to the indictment and arrest of a

Thursday, 11 October 2007, 13:36 GMT, 14:36 UK, http://news.bbc.co.uk/2/hi/uk news/scotland/7037821.stm,
(last visited, 01% October, 2024).

SU Pan  Am  Flight 103  bombing  trial, ~ WIKIPEDIA, The Free  Encyclopaedia,
https://en.wikipedia.org/wiki/Pan_Am_Flight 103 bombing_trial, (last visited, 1% October, 2024).

32 Report on the appeal proceedings at the Scottish Court in the Netherlands (Lockerbie Court)

in the case of Abdelbaset Ali Mohamed Al Megrahi v. H. M. Advocate

by Professor Hans Koéhler, international observer of the International Progress Organization nominated by UN
Secretary-General Kofi Annan on the basis of Security Council resolution 1192 (1998), Published on: Vienna, 26
March 2002/P/RE/17553, https://i-p-o.org/koechler-lockerbie-appeal report.htm, (last visited, 01% October, 2024).
33 Lockerbie Trial: A Scottish Court in the Netherlands, International Review of Penal Law, Volume:70, Issue: 3-
4, Dated:1999, Pages: 777-818, Authors: Andre Kilp; Mark Mackerel, https://www.ojp.gov/ncjrs/virtual-
library/abstracts/lockerbie-trial-scottish-court-netherlands, (last visited, 1** October, 2024).”
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former Libyan intelligence operative for his alleged role in building the bomb used in the
attack,” said ‘Attorney General Merrick B. Garland’. “The defendant is currently in U.S.
custody and is facing charges in the United States. This is an important step forward in our

mission to honour the victims and pursue justice on behalf of their loved ones.

X. CONCLUSION

Long-lasting effects of the Lockerbie case were also seen in international law and diplomacy.
It emphasized how difficult it is to strike a balance between the need for international
collaboration in combating threats to global security and the ideals of state sovereignty and
non-intervention. The case also brought to light the possibility of conflict between various U.N.
entities and the challenges of holding perpetrators of international terrorism accountable within

the confines of the legal framework now in place.

skeskoskoskok

% Pan Am Flight 103 Terrorist Suspect in Custody for 1988 Bombing over Lockerbie, Scotland, published by:
Office of Public Affairs, U.S. Department of Justice, Published on:

Monday, December 12, 2022, https://www .justice.gov/opa/pr/pan-am-flight-103-terrorist-suspect-custody-1988-
bombing-over-lockerbie-scotland, (last visited, 13" September, 2024).
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