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Mediation as ADR Methods 
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  ABSTRACT 
As efficient alternatives to conventional litigation, Alternative Dispute Resolution (ADR) 

techniques including mediation and arbitration have grown significantly in popularity. This 

research study offers a comprehensive comparison of mediation versus arbitration as ADR 

techniques, looking at their procedures, benefits, and applicability for various sorts of 

conflicts.    This research seeks to increase comprehension and help stakeholders choose 

the best ADR technique for their unique needs by critically examining the fundamental 

features. 

 

I. INTRODUCTION 

ADR techniques have become popular as successful alternatives to court action, giving parties 

quick, inexpensive, and cooperative options to settle disputes. Two of the most popular types 

of ADR are mediation and arbitration. This research study offers a thorough comparison of 

arbitration versus mediation, highlighting the distinctive characteristics, advantages, and uses 

of each process. 

II. MEDIATION 

In mediation, a mediator who is an impartial third party helps the opposing parties communicate 

and negotiate. The mediator assists in identifying problems, looks into potential fixes, and 

promotes a mutually beneficial conclusion. The process of mediation is voluntary and non-

binding, allowing parties to maintain control over the result. 

Advantages: 

• Participation that is voluntary fosters teamwork and preserves party autonomy. 

• Privateness is protected, and free dialogue is encouraged. 

• Cost-effective compared to litigation since there are frequently fewer fees involved. 

• Maintains relationships and enables flexible, inventive solutions. 

 
1 Author is a student at Campus Law Centre University of Delhi, India. 
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• The impartiality and neutrality of the mediator add to the process's fairness. 

Disadvantages: 

• The mediation agreement cannot be enforced unless it is made into a binding contract. 

• Depends on each party's desire to take part and make good-faith efforts. 

• The dynamics of negotiations can be impacted by party power disparities. 

• For issues that need binding judgments or legal precedent, mediation might not be the 

best option. 

• The mediator's capacity to handle complicated legal issues may be constrained by a lack 

of legal knowledge. 

III. ARBITRATION 

In arbitration, a neutral third party, the arbitrator, serves as the decision-maker and, after taking 

into account the arguments and supporting documentation put out by the parties, issues a legally 

enforceable judgment. Ad hoc or institutional administration of the arbitration procedure are 

also options. It frequently adheres to established guidelines and processes, such as the 

presentation of evidence, cross-examination of witnesses, and oral hearings. 

Advantages: 

• The possibility for parties to choose an arbitrator with the necessary knowledge helps 

the decision-making process. 

• It is possible to retain confidentiality, guaranteeing privacy for private or sensitive 

information. 

• The arbitration procedure can be customized by the parties to meet their unique demands 

because of the procedural rules' flexibility. 

• The chance of compliance is increased by the majority of nations making arbitral 

judgments enforceable. 

• Appropriate for complicated cases requiring legal skill. 

Disadvantages: 

• Costlier than mediation since arbitration frequently entails legal counsel, formal 

hearings, and administrative expenses. 

• Limited influence over the decision-making process because the arbitrator has the final 

https://www.ijlmh.com/
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say. 

• Relationships may be strained and the process may become more confrontational, 

similar to litigation. 

• Arbitral awards are difficult to appeal or contest, save in certain instances. 

• Bias impressions may result from the decision-making process not being transparent. 

IV. COMPARATIVE ANALYSIS OF ARBITRATION AND MEDIATION 

Two well-known ADR techniques that have achieved universal recognition as effective 

alternatives to conventional litigation are mediation and arbitration. Although they both seek to 

settle disputes outside of court, their procedures, who has the right to make decisions, and how 

they go about doing so are very different. This comparative analysis will look at the main 

distinctions and similarities between mediation and arbitration, examining each method's 

benefits and drawbacks as well as its usefulness for different kinds of conflicts. 

Mediation: In mediation, the opposing parties' communications and negotiations are facilitated 

by a neutral third party, the mediator. The mediator doesn't make decisions for the parties; 

instead, they are helped to come to a compromise. The parties retain control over the result of 

the mediation because it is a voluntary procedure. In general, confidentiality is upheld, 

encouraging honest and open communication. 

Arbitration: In contrast, arbitration involves a neutral third party, the arbitrator, who makes a 

binding judgment after hearing the arguments and supporting evidence from the parties. Ad hoc 

or institutional administration of the arbitration procedure are also options. It adheres to official 

guidelines and processes, which include the disclosure of information and the cross-

examination of witnesses. The decision of the arbitrator is final and conclusive, and the parties. 

(A) Decision-making authority: 

In mediation, the mediator does not have the power to make decisions or force a course of action 

on the parties. The mediator's job is to help the parties communicate, consider their choices, and 

come to a conclusion. The parties have the right to reject any proposed settlement to reach a 

final agreement only with their mutual consent. 

Contrarily, in arbitration, the arbitrator renders a legally binding ruling. The arbitrator weighs 

the arguments and facts put forward by both parties before rendering a ruling that, with certain 

restricted exceptions, must be upheld by both parties. 
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(B) Control and Flexibility: 

Mediation: Mediation gives the parties more freedom and influence over the outcome. They 

may communicate their wants and interests, take an active part in the process, and provide viable 

solutions. Because mediation is optional, parties are free to end it if they feel it is not yielding 

the desired results. 

Arbitration: While parties may choose an arbitrator with the appropriate qualifications and 

customize the procedural procedures, they ultimately cede decision-making authority to the 

arbitrator. This may lead to a procedure that is more formal and much like traditional litigation. 

(C) Enforceability: 

Mediation: Unless they are transformed into a formal contract, mediated agreements are not 

immediately enforceable. If the agreement is not followed, the parties may need to use regular 

litigation to enforce its provisions. 

Arbitration: By the New York Convention on the Recognition and Enforcement of Foreign 

Arbitral Awards, arbitral awards are enforceable in the majority of nations. This international 

agreement makes it easier for arbitral judgments to be upheld in more than 160 nations by giving 

the parties a dependable means of doing so. 

(D) Cost and Time Efficiency: 

Mediation: Compared to arbitration or conventional litigation, mediation is typically more time- 

and money-efficient. The overall cost is lower, disagreements may be settled more quickly, and 

there are fewer formalities, legal representation costs, and court expenses. 

Due to the participation of attorneys, administrative fees, and formal processes, arbitration can 

be more expensive and time-consuming. Expert witnesses may be needed in complex 

arbitrations, which would increase costs. 

(E) Confidentiality: 

Mediation: The procedure is often carried out in secret and with confidence. Due to the secrecy, 

parties can easily exchange sensitive information without worrying about it becoming public 

knowledge. 

Arbitration: Depending on the parties' agreement and relevant legislation, the degree of secrecy 

in arbitration varies. While some nations require that arbitration processes remain private, others 

could permit the revelation of arbitral decisions or specifics of the proceedings. 

 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
1599 International Journal of Law Management & Humanities [Vol. 6 Iss 4; 1595] 
 

© 2023. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

(F) Suitability for different types of dispute: 

Mediation: Mediation is a good option for issues involving continuing connections, such as 

those in the family, the workplace, or commercial partnerships. It works well in issues that are 

emotionally charged when maintaining connections and open communication is important. 

Arbitration: Arbitration is better suited for conflicts requiring a legally enforceable ruling or 

where the use of specialized knowledge is required, such as business conflicts, conflicts 

involving construction projects, or intellectual property issues. 

V. CASE STUDY 1: MEDIATION IN COMMERCIAL CONTRACT DISPUTES 

(A) Background: 

A long-term agreement for the distribution of pharmaceutical items was reached by two Indian 

businesses, ABC Pharmaceuticals, and XYZ Distributors. However, as the relationship 

developed, disputes occurred over the quantity of goods given, the terms of payment, and the 

violation of exclusivity provisions. Due to the unresolved conflicts, the parties' relationship 

deteriorated, and both businesses faced possible financial losses. 

(B) Mediation Method: 

ABC Pharmaceuticals and XYZ Distributors chose mediation because they understood how 

crucial it was to keep their business relationship intact. They chose a mediator who was 

impartial and knowledgeable about business contracts and pharmaceutical industry procedures. 

The mediator led many mediation sessions in which the parties may air their complaints and 

consider potential solutions within a formal framework. 

(C) Outcomes and benefits: 

The parties had frank discussions and determined the underlying reasons for their disagreements 

through mediation. They came up with a rewritten contract that addressed their concerns and 

reinstated the exclusivity clauses thanks to the mediator's facilitation of creative brainstorming. 

To reduce financial constraints, they also created an installment payment system. The settlement 

permitted both businesses to carry on their cooperation while avoiding costly court fights and 

maintaining their respective reputations in the sector. 

VI. CASE STUDY 2: ARBITRATION IN LABOR AND EMPLOYMENT DISPUTES 

(A) Background:  

An Indian manufacturing business experienced a labor dispute, which resulted in a standoff in 

collective bargaining between the management and the labor union. Wage hikes, overtime pay, 

https://www.ijlmh.com/
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and working conditions were among the concerns. The deadlock posed a danger to halt 

production and degenerate into strike action, which would have affected the business 

operations. 

(B) Process of Arbitration: 

In line with Indian labor regulations and the collective bargaining agreement, all parties decided 

that arbitration would be the best way to settle their differences. A panel of arbitrators comprised 

of a neutral chairperson, members of management, and labor union representatives was chosen 

by the parties. Before making an award, the arbitrators attended hearings, looked over the 

available evidence, and took legal precedents into account. 

(C) Results and Advantages: 

The arbitration ruling resolved the disputed problems, enacting equitable working conditions 

and new pay scales. Both sides were able to proceed with a newfound understanding thanks to 

the arbitrators' judgment, which offered a definitive conclusion. The possibility of industrial 

action was avoided thanks to the arbitration award's enforceability. 

VII. CONCLUSION 

In conclusion, both arbitration and mediation are effective ADR techniques that provide unique 

ways to settle conflicts outside of court. When compared to arbitration, which includes a neutral 

third party making a binding judgment, mediation places more emphasis on enabling 

conversation and giving parties the power to achieve their settlement. The dispute's nature, the 

parties' preferences, the amount of control required, the necessity for enforceability, and the 

difficulty of the legal problems all play a role in determining whether mediation or arbitration 

is preferable. Stakeholders can pick the most appropriate procedure for efficient and satisfying 

conflict resolution by making educated judgments based on their understanding of the 

differences and similarities between different ADR techniques.  

***** 
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