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Booming Acquittals in POSCO Cases: 

Backdrop in its Interpretation and 

Implementation 
    

MITHRAVINDHA R.1 
         

  ABSTRACT 
The bruises may heal but traumas and scars will remain forever, the scars which they got 

even before they start their life… 

Starting from the Ghanashyam Misra case where a young girl of 10 years was brutally 

raped by a 39 year old man to the recent case of Puducherry where a 9 year old girl was 

brutally murdered, children of our county are becoming most vulnerable citizens of child 

abuse. There were some provisions in IPC against sexual offences but it was generalized in 

nature and did not effectively provide remedy for the child victims. In order to effectively 

address such issues, the POCSO Act, 2012 was enacted and amended in 2019. The ultimate 

aim of the Act is to protect children from sexual offences and to establish special courts for 

speedy trial. Even after a decade of its enactment, there is a steep increase in the reporting 

of Child abuse cases, one main reason behind it is the increased number of acquittals than 

conviction impeding justice to the victim and also pushing him or her into never ending 

trauma. Court has enumerated various reasons for the acquittal, most of the time the 

acquittal was a consequence of improper investigation or hostile witnesses whose veracity 

is lost after changing sides. This Article aims to find out the reasons behind the rise in 

acquittals under POCSO Act, the various interpretations made by court in providing such 

acquittals and few suggestions to reduce the number of improper acquittals. 

Keywords: Acquittal, POCSO, Children, Hostile Victims. 

 

I. INTRODUCTION 

The Indian Penal Code was ineffective in curbing the crime of sexual abuse against the children 

as it was so generalized to provisions 375, 376 dealing with rape committed against female. 

Section 67 of Information Technology Act dealing with publication and transmission of 

pornography was also ineffective while dealing with child pornography. Article 15 of Indian 

Constitution allows the state to make special provisions for children and article 39 allow state 

to make policy that the tender age of the children is not abused.  A survey conducted by the 

 
1 Author is a student at School Of Excellence in Law, TNDALU, India. 
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Ministry of Women and Child development in the year 2007 showing, out of 12500 participants 

, 53% of them being victims of sexual abuse at childhood and the 24% increase of sexual 

offences against children from the year 2010 to 2011, all of these insisted the need for a new 

legislation exclusively for punishing  the offenders and protecting the child victims which paved 

way for the Protection of Children from Sexual Offences Act,2012 that came into force from 

14th November 2012. The Act was amended in 2019 to enhance the punishments for offences. 

2In spite of its strict provisions and enhanced punishments, there is a steep rise in the Acquittal 

rates. “A Decade of Pocso”, the study conducted by the Vidhi Centre for Legal Policy, collected 

data for nearly 4 lakh Pocso cases to analyse the pendency and disposal patterns3. It revealed 

that “For every one conviction in a Pocso case, there are three acquittals.” There is a saying that 

“not even one innocent person can be punished under law” but it is the need of the hour that 

“not even one accused after committing heinous offences under this Act can escape using the 

loopholes”. The various interpretations made by court in substantiating the acquittals under 

POCSO Act is given below. 

II. PUNISHMENTS UNDER POCSO ACT 

The following table lists down the punishments for various offences prescribed under POCSO 

Act : 

Offence Section Punishment 

Penetrative Sexual Assault 4 Imprisonment for either description not less 

than 10 years may extend to Life 

Imprisonment + Fine 

Aggravated Penetrative 

Sexual Assault 

6 Rigorous Imprisonment not less than 20 years 

may extend to Life Imprisonment or death + 

Fine 

Sexual Assault 8 Imprisonment of either description not less 

than 3 years extend to 5years + Fine 

 
2 Manik Tindwani,  POCSO Act: An Analysis, available at: 

Https://lawfoyer.in/pocso-2012-a-critical-analysis-of-indias-child-sexual-abuse-

laws/#:~:text=The%20POCSO%20Act%20is%20a%20special%20law%20that,for%20recording%20evidence%

20and%20investigation%20are%20child-friendly.%20 (last visited on 18 March 2024) 
3 A decade of POCSO: Developments, challenges and Insights from Judicial Data, 

https://vidhilegalpolicy.in/research/a-decade-of-pocso-developments-challenges-and-insights-from-judicial-data/ 

(last visited on 18 March 2024) 
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Aggravated Sexual Assault 10 Imprisonment of either description not less 

than 5 years extend to 7 years + Fine  

Sexual harassment 12 Imprisonment of either description which may 

extend to 3 years + Fine 

Using child for pornographic 

purpose 

14 Imprisonment not less than 5 years and for 

subsequent offence not less than 7 years + 

Fine  

Storing or possessing 

pornographic content: 

i)fails to delete or report to 

designated authority 

ii)for transmitting, 

distributing in any manner at 

any time 

iii) use it for commercial 

purpose 

 

 

15 

 

i)fine not less than Rs.5000 and for subsequent 

offence not less than Rs.7000  

ii)Imprisonment of either description may 

extend to 3 years or fine or both 

iii) Imprisonment of either description not less 

than 3 years may extend to 5 years or fine or 

both. For subsequent offence imprisonment 

not less than 5 years to 7 years + fine 

Abetment 17 Same as punishment of the offence committed 

Attempt 18 Imprisonment which may extend to one-half 

of Life imprisonment or fine or both 

Failure to report as per 

section 19 or 20 of POCSO 

Act 

21 Imprisonment of either description may 

extend to 6 months or fine or both 

False complaint or False 

information 

i)against any person 

ii)against a child 

 

 

22 

 

i)Imprisonment extend to 6 months or fine or 

both 

ii)Imprisonment extend to 1 year or fine or 

both 

Not to disclose the identity or 

make comments of the child 

23 Imprisonment not less than 6 months may 

https://www.ijlmh.com/
https://www.ijlmh.com/
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victim extend to 1 year or fine or both4 

In this Act, it is clearly mentioned that Life Imprisonment is till the remainder of person’s 

natural life, which means that a convict has to remain in prison till he die if he is awarded with 

life imprisonment and cannot be released after 14 years as in usual cases. 

The court started using a narrower interpretation as like the case of The state of J & K v. Vinay 

Nanda where it held that Court should pass a reasonable sentence and that section 8 of the Act 

prescribes a mandatory minimum punishment of 3 years below which a court cannot award 

punishments as it is clearly mentioned “shall not be less than 3 yeas” in the provision. More 

often court was of the opinion that minimum punishment prescribed is more compared to the 

seriousness of the offence committed and acquitted the accused in most of the cases. 5Similar 

stance was found in the case of Vasudev v. State of Madhya Pradesh6, where the accused was 

forcibly holding hands of the victim with sexual intent, however the court acquitted him. In 

state v. Bijender, the Special Court acquitted the Accused on ground that no private part of the 

victim has been touched, that for tear of jeans punishment of minimum 3 years imprisonment 

was higher and that the accused was tried only under section 354 of IPC i.e. outraging modesty 

of the woman.7 

Thus one main reason for more acquittals in POCSO Cases is the provision for mandatory 

minimum sentencing. 

III. HOSTILE WITNESSES AND ACQUITTALS 

Section 118 of Indian Evidence Act clearly states, all persons are competent to testify before 

the court unless the court of the view that he/she cannot understand the situation nor give 

rational answers to the questions by reason of their tender age, old age or disease.8 Here age is 

not the qualifying criteria instead its one’s capacity to understand and answer the questions. In 

the case of Dattu Ramarao Sakhare and ors. V. State of Maharashtra, the court held that 

conviction can be based on the sole testimony of the child victim without any corroboration of 

evidences9. In Ganesan v. State, the apex court also confirmed that even though one of the 

prosecution side witness turned hostile, when the testimony of victim is reliable and genuine, 

the conviction will stand.10 

 
4 The Protection of Children from Sexual Offences Act, 2012 ( Act 32 of 2012) 
5 J & K v. Vinay Nanda, 1996 9 SCC 239 
6 Vasudev v. State of Madhya Pradesh, Criminal Appeal No. 388 of 2021 
7 state v. Bijender, (2022) 1 SCC 92 
8 The Indian Evidence Act, 1872 (Act 1 OF 1872), S.118 
9 Dattu Ramarao Sakhare and ors. V. State of Maharashtra, Criminal Appeal No.398 of 1991 
10 Ganesan v. State, AIRONLINE 2020 SC 777 
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However, in most of the cases, the statement of victim recorded under Section 164 of CrPC 

differs from the testimony which they give before the court, one main reason for the same is the 

tedious process within which they are often pressurized and won over by the accused11. As in 

the case of Pawan Sharma v. State NCT of Delhi, where even though the DNA report 

supported the prosecution, the accused was acquitted because the complainants themselves did 

not support the prosecution’s case and that their testimonies contradicted with initial 

complaint12. In such case most of the time the end result of the case was acquittal, a report by 

National law School Banglore, while analyzing 667 Judgements under POCSO Act revealed 

that, in 67.5% of cases the alleged victim had turned hostile resulting in acquittal. 13 

To prevent such a situation Court in the case of Karnataka v. Somanna 14held that prosecution 

(i.e., state) can cross examine the victim when she turn hostile. In the case of State of 

Maharashtra v. Vicky Vinod Gajabe, the court ordered the government to recover back the 

compensation awarded to the victim who had turned hostile15. In the case Dev Nath Yadav v. 

State of NCT of Delhi, the court interpreted the word “Hostile Witness” in POCSO Cases, 

which merely means that the witness is adverse or unfriendly and doesn’t mean the witness is 

unreliable. 16 

IV. CONSENSUAL RELATIONSHIP 

Section 29 of POCSO Act, is a deviation from general rule that “innocent until proven guilty”, 

here the burden of proof lies on the accused and it is presumed that he had committed, abetted 

or attempted the offence until the contrary is proved. However in the case of Gautam 

Chandrakant v. State of Maharashtra the court held that absence of all relevant evidences, 

mere presumption doesn’t end in conviction of the accused. This was very well evident in the 

case of consensual relationship between minors, where the parents of the victim brought the 

case under POCSO Act disagreeing with their children’s choice, a report by UNFPA, UNICEF 

revealed that 87.9% of the consensual relationship, the victim admitted her relationship with 

the accused resulting in lack of evidence. A report by Times of India shows that out of the 7,064 

(Pocso) Act cases registered between 2016 and 2020,24.3% was the “romantic” cases in which 

 
11 POCSO: Why cases of child sexual abuse mostly end in acquittal, https://www.haqcrc.org/news/pocso-cases-

child-sexual-abuse-mostly-end acquittal/ (Last Visited on 18 March 2024) 
12 Pawan Sharma v. State NCT of Delhi,W.P.(CRL)--2315/2017 
13 Abhishek Angad, POCSO: Why cases of Child Sexual Abuse mostly end in acquittal, 

https://indianexpress.com/article/cities/delhi/pocso-a-case-study-delhi-high-court-child-sexual-abuse-cases-

4912888/(Last visited on 19 March 2024) 
14 Karnataka v. Somanna, 2022 livelaw (Kar) 86 
15 State of Maharashtra v. Vicky Vinod Gajabe, Special Case No. 258 of 2016 
16 Dev Nath Yadav v. State of NCT of Delhi, BAIL APPN. NO. 4511/2021 

https://www.ijlmh.com/
https://www.ijlmh.com/


 
3267 International Journal of Law Management & Humanities [Vol. 7 Iss 2; 3262] 
 

© 2024. International Journal of Law Management & Humanities   [ISSN 2581-5369] 

acquittal was the rule, about  93.8% and Convictions were an exception only (6.2%) of the total 

“romantic cases”.17 

There is no provision in the POCSO Act with regard to consensual relationship. Various High 

Courts had different view points. The court took help of the preamble of the Act in case of 

Ashik Ramjan Ansari v. State of Maharashtra18 according to which if a minor boy is 

punished for engaging in relationship with a minor girl, then it would be against the best interest 

of the   child. As a result of which the accused was acquitted. In S.Varadarajan case, which 

involved a 17 year old victim, the court was of the opinion that a 17 year old girl was on the 

verge of attaining majority and she is capable of thinking and knowing what is good or bad, so 

that it doesn’t mean she has been induced or coerced into sexual activity. It was found that in 

Maharashtra about 50% of the romantic relationship cases fall under the age group of 16-18 yrs. 

In Sabari v. State, the Madras High court while dealing with accused who has been acquitted 

because the 17 year old girl has refused to give testimony against him, suggested that the 

definition of child under section 2(d) of POCSO Act must be redefined decreasing the age from 

18 to 16 years, considering the ground realities.  

After all such issues, Justice Verma Committee report recommended the age of consent to be 

reduced to 16 stating the ultimate aim of POCSO Act is to protect children from sexual abuse 

and sexual assault and not to criminalize consensual relationship between two individuals even 

if they are below 18 years. Affirming it, in Atul Mishra Case, the court held that even if teens 

enter into nuptial knots, the provisions of POCSO Act won’t come in their way because here 

there is no sexual assault, sexual abuse or sexual harassment is involved as contemplated in the 

object of the Act.19 

V. IMPROPER INVESTIGATION AND ACQUITTALS 

The court had observed police lapses in investigation has also led to accused’s acquittal in 

several cases. Vandiperiyar Rape-Murder case  where a 5 and half year old minor girl was 

raped and murdered is a good example where lapses in investigation led to acquittal of the 

accused. The judgement annotated that the investigation was lethargic and way of collecting 

evidence was so unscientific hindering timely collection of evidence impeding justice to the 

 
17 Ambika Pandit, Consent Age: 94% of Romantic Pocso cases end in acquittal, says report, 

https://timesofindia.indiatimes.com/india/consent-age-94-of-romantic-pocso-cases-end-in-acquittals-says-

report/articleshow/96155835.cms(last Visited on 19 March 2024) 
18 Ashik Ramjan Ansari v. State of Maharashtra, 2023 Latest Caselaw 6512 Bom 
19 Bhumika Indulia, Age of Consent under the POCSO Act, https://www.scconline.com/blog/post/2023/03/12/age-

of-consent-under-the-pocso-act/(last visited on 03 April 2024)  
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affected victim by paving way for acquittal of accused due to lack of evidence.20  

A victim must be a child under the definition of Section 2(d) of the POCSO Act to try the 

accused for the offences mentioned in POCSO Act. POCSO Act also doesn’t specify how to 

determine the age of the child, either police officers rely on the school certificate or medical 

opinion which sometimes make a minor to be a major providing loopholes for the accused to 

escape.The parents of the victim were not examined by the police and also police did not collect 

a single paper as to show the age of the victim on the date of the incident that the court in the 

case Unnikrishnan v. State of Kerala acquitted the accused on the grounds that accused cannot 

be found guilty for any offence under POCSO Act as the age of the victim is not proved21. There 

are also lapses of preservation of crime scenes as it is not mentioned anywhere in this Act about 

the procedure to preserve evidence or crime scene. As in the case of Addl. Sessions Judge 

Hoingoli and Ors. v. Bhawat and ors. the court had to acquit the accused because the 

important evidence i.e. frock containing traces of semen lost its nature because it was unsealed 

in the police custody22. In Shaifi Mohammad v. State of Himachal Pradesh the Apex Court 

held it is the duty of Investigating Officer to take photos and videos of the scene of crime and 

preserve the evidences.23 

VI. ACQUITTAL AS A CHANCE OF FALSE ACCUSATION 

Section 22 of POCSO Act provides punishment for those who gives false complaint or 

information under the POCSO Act, however 22(2) exempts a child from being punished even 

if the child provides a false information or complaint24. The Court in the case of Union 

Territory of Jammu and Kashmir v. Miss X & ors. 25interpreted section 22(2) in such a way 

that it also means child cannot be prosecuted for commission of offence of perjury. This 

provision is misused at present scenario in a heap of family cases where the mothers tutor their 

children to say so. As in the case of Varun Bansal  v. Vibha Bansal26, the father was denied 

the custodial right of his child because his daughter was alleging torture and harassment against 

him, only in later stage the court discovered that the child was tutored by her mother to say so. 

 
20 Accused in rape and murder of 6-year-old girl at Vandiperiyar acquitted, 

https://www.thehindu.com/news/national/kerala/accused-in-rape-and-murder-of-6-year-old-girl-at-vandiperiyar-

acquitted/article67638377.ece (last visited on 03 April 2024) 
21 Accused cannot be found guilty of any offence under the POCSO Act if the age of the victim is not proven: 

Kerala High Court, https://primelegal.in2022/07/22/accused-cannot-be-found-guilty-of-any-offence-under-the-

pocso-act-if-the-age-of-the-victim-is-not-proven-kerala-high-court/(last visited on 06 April 2024) 
22 Addl. Sessions Judge Hoingoli and Ors. V. Bhawat and ors., Criminal Appeal No. 180 of 2017 
23 Shaifi Mohammad v. State of Himachal Pradesh, 5 SCC 311 
24 The Protection of Children from Sexual Offences Act, 2012 ( Act 32 of 2012), S.22 
25 Union Territory of Jammu and Kashmir v. Miss X & ors., WP(C) No. 154/2021 
26 Varun Bansal  v. Vibha Bansal, I.A. No. 1356 of 2019 
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The Court urges more caution and detailed analysis of the facts and circumstance of the cases 

to avoid false implication. Even if an accused is acquitted later for the false allegations, it would 

have great negative impact on his life as he is not relieved from the bad names which he had 

got from social medias and Society. In a rare case, the Bombay High Court even asked the 

minor who have given false complaint to return back the compensation she had received under 

the Victim Compensation Scheme of the Govt. considering the sufferings the alleged accused 

undergone in jail.27 

VII. SUGGESTIONS 

• The statutory minimum punishment i.e. 3 years must be reduced, so that no matter how 

much less serious is the offence, the accused will be punished under POCSO Act 

• As per the preamble of the Act, the Special Court must provide a speedy trial and dispose 

off cases within a year, so that the witnesses and evidences cannot be fabricated by the 

power and influence of the accused leading to conviction of the wrong doers. 

• Legislature must bring a amendment in the statute adding a provision which talks about 

consensual relationship or as interpreted by various High Courts decrease the age of 

consent from 18 yrs to 16 yrs. So that it can avoid unnecessary pending of cases. 

• Though the procedure to be followed in POCSO Cases after a case is reported is 

mentioned under Section 19 of the Act, the exact procedure to follow in connection to 

the crime scene or preservation of evidences should be included in order to remove 

ambiguities and confusions for the Investigating officers. 

• Even though the child is exempted from punishment for false complaint, more stringent 

punishment should be given for the person whom the court finds that he/she have tutored 

the child to say so. 

VIII. CONCLUSION 

No matter how much ever statutes come, its effective implementation solely relies upon the 

letters of law. Interpretation becomes difficult when the parts of the statute is itself ambiguous. 

Especially when it comes to sensitive statute like POCSO which is dealing with children i.e.the 

future of our Nation. Being a Penal statue it should always be strictly construed in such a case 

even a ambiguous part will be interpreted in benefit of the accused impeding Justice to the 

 
27 FALSE POCSO | Court Orders Minor Girl To Return Compensation After Two Men Spend 5-Years In Jail, 

https://sahodar.in/false-pocso-court-orders-minor-girl-to-return-compensation-after-two-men-spend-5-years-in-

jail/(Visited on 09 April 2024) 
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affected victims and to the society as a whole. The components of the statute should be in such 

a way that the person who have committed a offence should not even be able to find a single 

loophole to escape. In such a way improper acquittals under POCSO Act can be prevented 

creating fear in the minds of persons who have courage to commit such offences. Legislature 

should insert provisions or make changes wherever there is lacunae in the proper understanding 

or implementation of the POCSO Act so that No more Aarthi ( Pondicherry minor victim who 

was sexually assaulted and thrown into drainage) or Hasini ( 7 yr old girl brutually raped and 

burned) or any child should face such threats or injustice in the society  

***** 
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