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ABSTRACT: The present democracy is witnessing a major shift in terms of the fundamental structure of the
Constitution of India and the doctrine of separation of powers. The Indian Constitution has surpassed the test of time,
however, the tussle between the three organs namely, the Legislature, executive and Judiciary is slowly growing due to
various issues emerging in the fast developing country. This article intends to throw light on different times when
Judiciary has been criticized for taking a leap greater than its own Jurisdiction, attempting to draw more clarity on the
concept of Judicial overreach from the perspective of all the three organs. Without getting into details of the intricate
matters pertaining to Judicial interpretation and Judicial Activism, it attempts to analyze and estimate the judiciary’s take
on such claims made about it by the two organs.

l. INTRODUCTION

“Judges must exercise judicial restraint and must not encroach into the executive or legislative domain”.!

“We are compelled to make these observations because we are repeatedly coming across cases where judges are
unjustifiably trying to perform executive and legislative functions. In our opinion, this is clearly
unconstitutional. In the name of judicial activism, judges cannot cross their limits and try to take over functions,
which belong to another organ of the State...In our opinion, these were matters pertaining to exclusively to the
executive or legislative domain. If there is a law, judges can certainly enforce it, but judges cannot create a law

and seek to enforce it.?

The history of India has witnessed eminent politicians such as Jawaharlal Nehru and Dr BR Ambedkar opining
ways in which the Judiciary must function with other organs. According to such views, the Supreme Court or
the Judiciary must not stand against the sovereign will of the legislature as it is an elected body and represents
the will of its citizens. Hence the Court cannot stand as a third house responsible for correction. The judiciary is
the only organ that is given the sole responsibility to uphold the law and provide justice to its seekers. It was
considered as the ‘least dangerous branch’® of government due to its limited powers. However, upholding the
values of the Constitution has also been necessary for the judiciary. The rule of law and the fact that the
constitution ensures its citizens’ socio, economic and political justice. This brings the question of judicial

accountability on the type of decisions made which however inevitably clash with Judicial Independence and

! Divisional manager, Aravali Golf Club and Anr v. Chander Hass and Anr, 2007 (14) SCALE 1.

2 |bid.,para 26.

% The Federalist No. 78, 464 (Alexander Hamilton) (Clinton Rossiter ed.,2003). See ALSO Alexander Bickel, The least dangerous
Branch (Bobs-Merill 1962).
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the Rule of Law. The Indian constitution provides power to the Judiciary to do complete justice in any matter

brought before it. This issue brings in a lot of questions that are left unanswered till date as to whether the
Judiciary in India has been active and if yes how much?, In what all Circumstances? And when can there be a
line drawn in times of overreach? The paradox is such that the changing times of the country are bringing in
new dimensions to cases and the lack of proper laws or regulating bodies are leading to such greater exercise of
its powers many times even when the Judiciary does not intend to do so. Even established democracies fail to
escape this conundrum which is more challenging for those countries that are in the process of judicial
transition. The paper attempts to study some of the aforementioned questions by highlighting the changing state
of affairs along with perspectives from the three organs. It talks about the nature of some major cases prevailing
in the country in case of both the legislature and the Judiciary, followed by an analysis from the legal perceptive
along with such analysis from the sides of both executive and judiciary.

Il. Two FOrRMS OF OVERREACH

e Overreach into the Legislative domain:

As the separation of powers is enduring and evolving over time, so are the instances of stepping into the shoes
of each organ by the Judiciary. The relationship between the Legislature and the Judiciary has been
transforming from the past six decades. The Indian Constitution has been documented to limit the functions of
the pillars and in order to uphold the rule of law for which “Independence of Judiciary” is extremely necessary*.
However, the term “independence” has been far interpreted in many ways by Democrats and critics to come to
any firm ground with its interpretation. What is however important to note is that the doctrine of Separation of
powers separates the ‘functions’ of each organ and not the powers as neither has any organ been vested with
absolute or unfettered powers nor does any law straightforwardly prescribe a one set structure due to the ever-

changing times.

In the past, the case of judicial overreach came into picture when the Supreme Court of India ordered in relation
to Part 11l of the constitution, restrictions on the legislature on using its power to amend laws with respect to
fundamental rights enshrined in the Constitution.® Another instance was where the judiciary did not let the
legislature exercise its privileges or immunities when it came to defection of members of the parliament where
there existed a Jurisdictional Conflict between the legislature and the judiciary.® In this case, when a writ of
habeas corpus was accepted by the judges, it was a serious issue of contempt of the House. When the legislature

found the court enlarging on bail of Keshav Singh, which was found to be overreaching, the legislature also

* K.G. Balakrishnan : “Executive to blame for delayed Justice”, The Tribune, Apr .10, 2007, pp.10
° Golaknath vs. State of Punjab, AIR 1967 SC 1643
& Keshav Singh vs. Speaker, Legislative Assembly AIR 1965 All 349, 1965 Cril.J 170
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took control of the judiciary by taking them into custody. This was a controversial issue that brought in conflict

in terms of its privileges. This however also brings in the question of whether the judiciary could exercise such

a review on the resolution passed by the House against its own member by exercising its immunity.

One of the famous cases that brought the Judiciary and Legislature against each other was where a Minister’s
conduct in the house pertaining to the appointment of a Government Pleader created a major conflict. The High
court showed its discontent on such appointment as the proposal kept forth by the concerned minister looked
more resourceful than honest and as a means to pretense or an attempt to mislead by way of back-door
appointment which could result in ‘favoritisms’. Although it also stated out that its function was to determine
whether there had been a misuse of authority rather than studying the conscience of the Minister.”

Many times, Judicial overreach has also been seen in terms of Article 21, the right to life and personal liberty.
For instance in the A.K Gopalan case &, The court passed an order which expanded the scope of the term ‘due
process of law’ to a process that was just, fair and reasonable. However, if looked into another case, which
called for the requirement of substantive due process that in the previous case did not hold true but by way of
judicial interpretation was held appropriate by the court.®

In L. Chandra Kumar vs. Union of India'?, the court ordered that “The power of Judicial review over legislative
action vested in the High Courts under Article 226 and in the Supreme court under Article 32 of the

Constitution is an Integral part of its basic structure.”

e Overreach into the executive domain :

The Indian Judiciary, being a prominent organ of the state has been said to have played a more activist role in
comparison to its U.S counterparts with the intention of transforming the Indian Society into a modern one, by
way of enforcement of modern principles and ideas in the constitution through court verdicts. In early times,

however, the Supreme Court was highly conservative and not activist.

In a case of sexual harassment at workplace,** the court found it of immense necessity to form guidelines or
norms that were consistent with the basic human right incorporated in the constitution and the provisions in the
Convention on the Elimination of all forms of Discrimination Against Women (CEDAW) (ratified by India) to

be regulated in all work-related areas.

In another case, the Court laid down certain procedures and safeguards to be followed in cases of adoption of

7 Cited in Basu, D. D., Introduction to the Constitution of India 10th end., Prentice-Hall, New Delhi, 1983, p.38; also see Deshpande,
v.s., op.cit., pp. 280-81

8 Supraat 11

® Maneka Gandhi vs. Union of India 1978 AIR 597, 1978 SCR (2) 621

10(1997) 3 SCC 261 301 pr. 78

1 Vishakha & Ors. vs. State of Rajasthan & Ors (1997) 6 SCC 241, 251-254 pro. 15-18 at pr. 18
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abandoned children by foreign or Indian parents®2,

In yet another case, the court sought to lay down elaborate requirements necessary for complying with, in all

cases pertaining to arrest and detention till legal provisions were made on the issue as preventive measures®®.

Another landmark decision was given in All India Judges Association vs. Union of India'*, wherein the court
decided on ordering the government to make rules within a specified time limit to raise the age of retirement for
Judicial officers to 60 years in order to bring uniformity in such designations for both Civil and Criminal sides.

I1l. THE ANALYSIS

The power held by the Judiciary as per Article 145, which is, legislative in nature, is to make rules and
regulations for regulating its practice and procedures. In similarity to executive functions, the Judiciary has the
power to appoint officers and servants of the High Court as under Article 46.%°

Through Articles 32 and 226, the constitution gives the power of judicial review to the judiciary. Although the
aspect of “due process ” has been avoided, fundamental rights such as that of liberty and property have been
subjected to reasonable regulation by the Legislature.®

The court in a case held against the Speaker M.P. Srinivasan was served a notice to appear in court questioning
his decision, however the speaker refuted the same claiming his power under Article 212 of the Constitution

which gave him immunity against being questioned by the court of law in the exercise of his powers.

The Supreme Court in a case!’ stated that just because Article 309 provides the legislature and the parliament
with the power to prescribe the service conditions of the judiciary, it does not restrict the Judiciary from having
its own say on the matter as it would be against the spirit of the Constitution to prohibit the court of law on the
said power. it was held that “such a consequence would be against one of the seminal mandates of the

constitution, namely to maintain the independence of the Judiciary.”

Also, the Court by way of Article 142 enjoys the power to pass any order as it is necessary for doing complete
Justice in any cause or matter pending before it and such order shall be enforceable throughout the territory of
India. This power has been invoked by the courts for effective enforcement of fundamental rights and for

securing their effective enforcement adopted methods that may result in overreaching its own boundaries. This

12 | axmikant Pandey vs. Union of India (1987) 1SCR 383.

13 D.K Basu vs. State of West Bengal (1997) 1 SCC 416,435-436 pr. 35

14(1992) 1 SCC 119,140 pr. 63

15 Comparative Law; Separation of powers in India, American Bar Association Journal, Vol 42, No. 6, June 1956, pp. 553-555, 594-
595

16 Gopalan vs. State of Madras (1950) S.C.R 88, Also see Deshpande, vs. Judicial review of legislation Eastern Book Co., Lucknow,
1977, p.38

7 Supra at 15.
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has been made possible by way of Public interest Litigations that have sought to achieve the motive of both

securing fundamental rights of citizens and upholding the values of the Constitution.

In matters relating to privileges, the powers conferred by Article 194 (3) gave the authority to the legislature in
exercising its privileges and as the privileges defined are on par with those of the House of Commons, they
could be put into effect in the same manner. However, Article 211 curtailed the powers of the legislature as
well. It was also observed that Article 212 (2) provides that the court cannot inquire on any proceedings of the
legislature and were given power to only exercise it with regards to any “irregularity” of any law passed by it
and proceedings in the House, but nothing more than that. However, the conflict arises in such matters when the
Court exercises Judicial review in matters due to any non-explicit or absolute mention of the same in the Indian

Constitution.

The instances above however compel one to think that the legislature is the sole judge of its privileges?®
considering its broad ambit as per the constitution. The Supremacy of the legislature can also be seen by
instances where the certain minor provisions having a transitory nature can be amended by the parliament,
including those that relate to fundamental rights. However, through the power of judicial review, which being a
part of the Doctrine of basic structure, the constitution curtails that supremacy by being the organ of checks and

balance.

Traditionally, if observed, the court does not give orders to either the executive or the legislature by forming
laws, or wanting the executive to follow its discretion in a particular manner!®. Judicial activism has been in
spotlight most of the times by critics on holding the Judiciary accountable for every step they take towards
giving rather elaborate judgments that may have two implications. One, that through the means of such
judgment, the Court is performing its function of providing justice to the aggrieved and second that such justice
provided which brings forth activism also enables the judges to avoid overburdening themselves with review
petitions, reducing the number of cases brought before the court and bring the system under check. It is
contended by the policy makers that whenever the Executive strives to act in view of Public interest or for the
purposes of welfare of its citizens, the aggrieved parties instead of cooperating with it, use the courts to prevent

the policy from being implemented which could rather serve good for them in the long run.

The Supreme Court has generally been restraining itself to interim legislation in areas, which are not under any
Act or executive instructions. The court in the Vishakha case gave directions on the same stating that the

guidelines shall remain unless suitable legislations are made to replace them. The safeguards drawn by the

18 “Evolution of Parliamentary Privileges in India, ” Indian Journal of Political Science, Vol 41, No. 2, June 1980, pp. 295-308 and
Nag, S. K., Evolution of Parliamentary Privileges, Sterling, New Delhi, 1978

19 State of Himachal Pradesh vs. A Parent of a student of medical college, Shimla (1985) 3 SCC 169, 174-175 pr. 4; and Asif Hameed
vs. State of Jammu & Kashmir (1989) Supp.2 SCC 364, 375 pr. 21
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Judiciary, which are regarded as an overreach into the executive domain, are rather against the misuse of

powers by the local authorities. In an imminent case?, the court held that « it is now a well settled practice
which has taken firm roots in our constitutional Jurisprudence. This exercise is essential to fill the void in the
absence of suitable legislation to cover the filed.” The court also observed that “it is the duty of the executive to
fill the vacuum by executive orders because its field is conterminous with that of the legislature, and where
there is inaction even by the executive, for whatever reason, the Judiciary must step in, in exercise of its
constitutional obligation under the aforesaid provisions to provide a solution till such time as the legislature acts

to perform its role by enacting proper legislation to cover the field.”.

Just like the PIL’s, the cases relating to issue of orders for making rules or laws, or framing of committees by
the Central and the State Governments brought about the birth of another Judicial innovation or Instrument
called as the writ of Continuing mandamus which has been implemented in order to prevent the chances of
enforcement agencies taking advantage of their power and not performing their duties for whatever reasons
especially in cases of public interest or welfare. Also, it had become a very common even to see people
approaching the courts again and again to wake up the indifferent administration to its basic responsibilities and
to enable the implementation for the orders given. The most special feature of this innovation was that of
proposing a timeline for the implementation of orders. The author states that the said innovation may
“strengthen and expand” the scope of the administration through such orders at every stage and clear the
various hurdle of effective administration. It has in-fact given the Government the authority to modify the

earlier orders by revisiting the court for greater effectiveness in implementation?.
IV. CONCLUSION

The powers of the Judiciary in light of both constitutional powers and activism, is being questioned
unrestrained in the modern democracy. The impact that is being created by such remarks can be an impact
formed by two major although inexorable problems. One, being the non-absolute and undefined powers of the
three pillars. Secondly, the problem of judicial interpretations which has been scaling the decisions of Judiciary
to different levels. Such judgments have resulted in the Judiciary being questioned in every decision it makes or
every law it forms even though it is out of necessity of either the present times or the constitution itself. This is
resulting in intolerance on the part of the policy makers as well as the lawmakers. The impact of such ambiguity
on the limits of the word ‘judicial independence’ has resulted in politicians curtailing the independence of the
Judiciary. It has resulted in resolutions being proposed by the legislature to remove the collegium system of

appointment of judges and rather appoint a National Judicial Appointments Committee to take up the

20 Vineet Narain vs. Union of India (1998) 1 SCC 226, 265 Pr. 51
21 M.K Ramesh:”Environmental Justice Courts and beyond”, Vol.3, No.1, June 2002, Indian Journal of Environmental Law, pp.20
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responsibility of the Chief justice of the Country. The Judiciary on the aspect of judicial activism however

seems helpless as it seems to refute its intrusion in the executive domain claiming that there seems to be a lack
of ‘governance’ on part of the government, which is resulting in activism. This seems to be a conflict that has
been expanding due to lack in administration or proper transparency by the executive and legislature
respectively. Or in other words, the erosion of the Doctrine of Separation of Powers with changing times.
However, A few intrusions by the court are nonetheless inevitable when the “domains™ overlap each others

functions.
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